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English Country Names and Code Elements

ENGLISH COUNTRY NAMES AND CODE ELEMENTS

This list states the country names (official short names in English) in alphabetical order as
given in ISO 3166-1 and the corresponding ISO 3166-1-alpha-2 code elements.’

COUNTRY ISO 3166-1-alpha-2 code
Austria AT
Belgium BE
Bulgaria BG
Cyprus CY
Czech Republic Ccz
Denmark DK
Estonia EE
Finland Fl
France FR
Germany DE
Greece EL
Hungary HU
Iceland IS
Ireland IE
Italy IT
Latvia LV
Liechtenstein LI
Lithuania LT
Luxembourg LU
Malta MT
Netherlands NL
Norway NO
Poland PL
Portugal PT
Romania RO
Slovakia SK
Slovenia Sl
Spain ES
Sweden SE
United Kingdom UK

'Source: 1S0O, www.iso.org/iso/english_country_names_and_code_elements#i
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EXECUTIVE SUMMARY

SumMARY: 1. Introduction. The SCE project: scope, aims and methodology. i 2. Main findings and conclusions.

1. Introduction. The SCE project: scope, aims and methodology

The ASCE projectodo has been carriesdrviceoontradt hanks t -
between the European Commission - DG Enterprise and Industry and a Consortium

formed by Cooperatives Europe, EKAI Center, and EURICSE, which represented and led

the Consortium®.

This contract was entit |l edftheRegulatiygn 1436/2003loe i mp | e m
the Statute for European Cooperative Society (SC
wider scope and further objectives. I n fact, t h
award a contract for a study on the implementation of the Regulation 1435/2003 on the

Statute for European Cooperative Society (Societas Cooperativa Europaea - SCE) in the

EU Member States and EEA countries (Norway, Iceland and Liechtenstein), rules applied

to the SCE, national legislation on cooperatives, and the impact of the Statute on the

national legislation and the promotion of cooperatives in EU countries. The study will also

include recommendations for future |l egislationo

Consequently, this project deals with two major themes, prevalently from a legal point of
view: the Regulation 1435/2003 on the Statute for European Cooperative Society
(hereinafter AGCER N ENd Ruppeanonational cooperative law in all
30 countries involved in this research®. These subjects are obviously connected to each
other (as this study will clearly show, this connection is more relevant than one might

! Contract no SI2.ACPROCE029211200 of 8 October 2009.

2 Call for tenders no ENTR/2009/021 of 23 April 2009.

% Council Regulation (EC) No 1435/2003 of 22 July 2003. Its historical background is finely sketched in Chantal

Chdmel, The long march of the European cooperative society, in Revue International de | 6 ®conomi e soci al e
2004, 1 ff.

* The contract did not require the study to include and consider Council Directive 2003/72/CE of 22 July 2003

supplementing the Statute for a European Cooperative Society with regard to the involvement of employees.

Nonetheless, certain aspects of this Directive have been taken into account inasmuch as they have been

considered relevant for the examination of the SCE Regulation, particularly in relation to the degree of its

success and individuation of potential dissuasive factors in using this legal structure.

It
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imagine, due to the particular structure of the SCE Regulation). They enjoy, however, a
certain degree of autonomy within this research, which intends to offer a complete outline
of cooperative law in Europe, which may be used in pursuing the objectives envisaged by
the European Commission in its 2004 communication on the promotion of cooperative
societies in Europe®. In that communication, the European Commission underlined the
importance of improving cooperative legislation in Europe by several means, including the
cooperation between national authorities and Commission services and drafting model
laws®. More generally, our wish is that this project might give a strong impulse to research,
study and teaching on cooperatives by generating new interest in a fascinating and still
somewhat unexplored (particularly in some European countries) subject matter.

With specific regard to the SCE Regulation, the principal objectives of the project were the
following:

U to learn whether and to what extent the SCE Regulation has been implemented by
the states to which it applies - that is, all 27 European Union Member States
(hereinafter AMSsoOomomi ¢ hAr Earopemnr
countrieso);

U to collect all existing laws and measures implementing the SCE Regulation;

U to evaluate the degree of success or failure of the SCE Regulation, by ascertaining
the number of existing SCEs, as well as the impact, if any, of the SCE Regulation
on national cooperative law;

U to identify the main persuasive and dissuasive factors for setting up an SCE,
paying particular attention to those factors that depend on the SCE Regulation
itself;

0 to formulate recommendations for amendments of the SCE Regulation, also taking
into account t hat , according to art.
August 2011] at the latest after the entry into force of this Regulation, the
Commission shall forward to the European Parliament and to the Council a report
on the application of the Regulation and proposals for amendments, where
appropriateo.

With specific regard to national cooperative law, the main purposes of the project were the
following:

> COM(2004) 18 of 23.2.2004 on the promotion of cooperative societies in Europe.
® See COM(2004) 18, par. 3.2.
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U to collect the general cooperative laws of all countries involved in the research;
U tolearn more about European national cooperative laws and their main features;

U to explore the relevant European national cooperative legislation in order to find out
whether and what common rules and principles exist;

U to compare national cooperative laws and the SCE Regulation from the perspective
of the cooperative identity;

U to ascertain whether and what legal obstacles to the development of cooperatives,
if any, exist in the countries covered by this research.

In addition, the research was directed toward providing information on certain issues
related to the visibility of cooperatives.

In general more than 220 people have contributed to this research in various ways and to
diverse extents, making it possible to write this final study. All their names appear in the list
of contributors. Each contribution was essential for this research. Several contributors
generously did more than they were expected or required to do.

In seeking to pursue these ambitious goals and manage the relevant tasks and large
amount of data to be collected, the Consortium established a research team including at
least one national expert for each country involved, directed by a scientific and a steering
committee.

Furthermore, given the participative nature the Consortium wanted this research to
assume, more than 170 stakeholders were consulted’. A special thanks to these generous
individuals and the time they dedicated to this research.

Finally, the administrative supportof 12pr oj ect managers from the Cons
was essential for bringing to light the scientific outcomes of this project.

151 of these stakeholders answered the questionnaire provided by national experts (see part |, chapter 3 of
this final study).
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Although this study is the result of scientific collaboration among all the researchers
involved, also in order to guide readers through this final study and the considerable
number of pages it consists of, it must be pointed out that:

i

part | of this overall final study contains a synthesis and comparative report, drafted
by Antonio Fici and approved by the scientific committee, on the diverse subjects of
the research. This section puts forward the theoretical framework and ascertains
the empirical application, and in particular:

(0]

chapter 1 discusses the SCE Regulation and examines the main
interpretative doubts it raises, as well as the forms and modalities of its
implementation by the countries concerned,;

chapter 2 deals with European national cooperative legislation with the
main purpose of outlining its principal features, and presents a comparative
analysis of said legislation by commenting on a legislative table of
cooperative rules contained in appendix 3 to part | of this final study;
chapter 3 analyses the degree of success of the SCE Regulation by
presenting and discussing the outcomes of the research on the existing
SCEs and stakeholder consultation; it also indicates the extent to which the
SCE Regulation has had an impact on national cooperative legislation;
chapter 4 contains brief notes on cooperative visibility and related issues,
referring to questionnaires in annex | to this final study for the detailed
indication of trends in the use of the cooperative form, adopted national
measures in promotion of cooperatives, existent curricula of studies, etc.;
chapter 5 proposes recommendations for both amendments to the SCE
Regulation and policies in favour of cooperatives in Europe;

A in appendix 1 detailed comparative tables on option implementation
by MSs and EEA countries may be found (moreover, in appendix 1la
there is a table on the comparison between SCE Regulation and SE
Regulation option implementation);

A appendix 2 contains tables which indicate the competent authorities
designated by MSs and EEA countries in accordance with art. 78,
par. 2, SCE R;

A appendix 3 includes detailed comparative tables of national
cooperative legislation examined according to 20 indicators of
cooperative identity;

A appendix 4 contains a table with detailed information on the existing
SCEs;
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A appendix 5 contains tables summarising by country the results of the
stakeholder consultation on the degree of success of the SCE
Regulation.

0 part Il of this final study contains, ordered by country, national reports by the
national experts involved in this research; each national report is written in
accordance with guidelines provided by the scientific committee to guarantee
uniformity of contributions and the presence therein of relevant information on both
SCE regulation implementation and national cooperative legislation. Those more
interested in the situation of a specific country than on the overall and comparative
picture (as well as the theoretical framework of this research) may bypass part |
and find in part Il the country report they are interested in.

0 Annex 1 (in CD/Rom) to this final study includes, ordered by country, 136 returned
questionnaires from the consultation procedure conducted by national experts; the
methodology applied for this consultation is described in part I, chapter 3 of this
final study;

0  Annex 2 (in CD/Rom) to this final study contains a database with all national laws
collected for this research. The database is organised in two sections: section 1)
includes the laws implementing, or related to the SCE Regulation; section 2)
includes national cooperative laws; when SCE Regulation implementation rules, as
it may happen, are embodied in the national legislation on cooperatives, relevant
laws may be found both in section 1) and in section 2).

Other aspects of the methodology followed in pursuing the tasks of this research will be
described later in part I, when the relevant task is presented or the relevant profile is
discussed.

A last note must regard legal terminology. When researchers from 30 countries are
involved, it is inevitable that different terms are used with regard to the same legal
concept, institution, act or procedure. This may be found in national reports contained in
part 1l of this final study. In contrast, to aid reader understanding regardless of nationality,
the synthesis and comparative study in part I, as well as all tables in the appendices to
part I, use the legal terminology found in the SCE Regulation. Therefore, although some
scholars would not agree with this, in part | of this final study and related appendices,
Aorgan/ sodo is used instead of-lawsdyfgibedodnBdseadut

of Adi ssol uti ono, et c. The possibility remains,
found therein. The author of this study is responsible for any errors.
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2. Main findings and conclusions

This research has found 17 existing SCEs (as of 8 May 2010), showing that the SCE
Regulation has had only limited success. This is also demonstrated by the fact that the
harmonization (or rather, indirect approximation) effect on the national cooperative
legislation has been rather limited (see table 14 in the text).

The limited success of the SCE Regulation can be attributed not only to legal causes, but
also to other factors. In fact, one could say that the latter are just as important as the
former. The following observations all lead to this conclusion:

U The stakeholders interviewed by the project

as the main potential dissuasive factor for the establishment of an SCE; moreover,

il ack of needo and fAsmall scale of cooperat |

mentioned by the respondents as dissuasive factors;

0 Among the factors with a potential persuasive effect, the cross-border nature of the
entrepreneurial project or of the membership played a role, while the SCE
Regulation is considered more important for the European image that it gives to the
cooperative than for its particular rules as compared to those which apply to
national cooperatives;

U Although Italy did not implement the SCE regulation, it has the highest number of
SCEs.

Despite this outcome, it is important to examine the legal elements that led to the limited
success of the SCE Regulation. The research presented here has done this both from a
theoretical and from an empirical point of view, with the goal of devising recommendations
for possible maodification of the SCE Regulation.

Both the theoretical and the empirical research demonstrate that the SCE Regulation is
complex, and, more specifically, that the system of legal sources requires some changes
in several respects:

i The numerous references to national law produce negative effects of various kinds
and in any event prevent the SCE Regulation from reaching the goals it set out;

0 The reference system is complex, both with respect to the way references to

national law are made (particularly fort he HAopti onsod category,

several interpretative problems), and with respect to the national source inasmuch
as the SCE statute makes an inopportune distinction between references either to
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national cooperative law or to national public limited-liability company law, as well
as to national law in general.

Beyond these issues, it appears that there are several unresolved problems that lead to
the contradictions and complexities within the SCE Regulation. In particular:

i The problem of the relationship between European law and national law
concerning cooperatives;

U The related problem of the specific objectives of the SCE Regulation and whether it
should: a) create a European legal form of cooperative that can compete with
national cooperatives, and thus achieve (if the SCE Regulation is indeed
competitive relative to the national cooperative laws) a sort of indirect
approximation of national cooperative laws, possibly with the aim of improving
upon them; or, b) simply signal that, in addition to capitalistic and investor-driven
companies, there are cooperatives, which are companies with different goals and
structure, thus having a purely symbolic effect.

While it is impossible to summarise their complex content here, the recommendations set
forth in Chapter 5 of this final study tend to suggest the need for strengthening the SCE
Regulation relative to national laws, and at the same time strengthening the freedom of
self-regulation by statutes, proposing that the SCE Regulation should no longer perform a
merely symbolic function. In addition to these general recommendations, this study
contains specific proposals for amendments of the SCE Regulation in light of the general
criteria for strengthening it mentioned above.

If I am not mistaken, this study for the first time provides the basic information needed to
know and compare 30 national cooperative laws, which, in the context of a future organic
reform of European <cooperative | aw, mu st
cooperative principles (and other documents such as 193/2002 ILO Recommendation),
and on the other hand with the SCE Regulation. Of course, this is just a first and
necessarily incomplete analysis, which can (and should) be strengthened and improved
upon in the future.

The comparison between national cooperative laws reveals significant differences both
with respect to legislative models concerning cooperatives and to specific rules adopted by
each national cooperative law (see part |, chapter 2, par. 4).

It is often maintained that the diversity of cooperative laws across the different countries is
a value that should be preserved and that effort should be made toward this end, including
by preventing (as it has been) the SCE Regulation from interfering with national issues and
from reducing national specificities. Personally, | find this opinion, which has certainly been
(and still seems to be) shared by a relevant number of people, perplexing. In fact, if we

cooppRaTives (7)) Euricse kai



Study on the implementation of the Regulation 1435/2003 on the Statute for European Cooperative Society

compare the situation of cooperatives with the one of capitalistic enterprises, we must ask
whether national differences could become an obstacle to the development of
cooperatives at the international level. The harmonization of national laws concerning
cooperatives would undoubtedly be a long and complex process, as it should start with
terminology and concepts before venturing into the research and proposal of shared rules.
Above all, it would be necessary to identify the objectives of this legislation and the values
to which it should conform, which is difficult when capital and personal profit are not part of
the equation, as in the case of cooperatives. Nevertheless, | think that the international
cooperative movement is capable of rising to this challenge. The comparison of national
laws shows that, despite the differences, there are shared elements at the terminological
and conceptual level, as well as in terms of concrete solutions to various regulatory issues
(many solutions differ among countries only for minor and purely quantitative aspects).
From my personal standpoint, | hope that the study presented below, although perfectible,
will serve a purpose that goes beyond the evaluation of the successes and failures of the
SCE Regulation thus becoming the basis for its future modifications: | hope that this study
will focus the attention of researchers on cooperative law and give rise to a field of
comparative studies on this subject. The lack of a sufficient comparative legal analysis is
at the root of many doubts, perplexities, misunderstandings, and might also be one of the
causes of the heterogeneity of national cooperative legislation. If the cooperative
movement derives its strength from cooperation among cooperatives (as this research
also attests, the development of cooperation and the adequacy of national legislations
indicate the existence of a cohesive and well organized cooperative movement), the
movement can and should also find support in the international cooperation among
cooperative law scholars.

The understanding of the cooperative phenomenon, its specificities relative to other
enterprise forms, and, more in general, the pluralistic market model, all require more and
more rigorous and in-depth legal analysis, attentive to the comparative dimension and to
the concrete needs of the cooperative movement.

Antonio Fici
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CHAPTER 1

MAPPING OF THE RELEVANT LEGISLATION IMPLEMENTING THE SCE
REGULATION IN THE EU MEMBER STATES AND EEA COUNTRIES

SuUMMARY: 1. Introduction. T 2. A legal analysis of the SCE Regulation. i 2.1. The law applicable to SCEs: the
system and hierarchy of sources of regulation. An interpretation of art. 8 of the SCE Regulation. i 2.1.1.
SCE statutes and national law: May the provisions of SCE statutes prevail over a mandatory rule of
national law? i 2.1.2.What does fexpressly authorised by this Regul at
role of statutes in the regulation of SCE. 7 21.3.SCE regul ati on and national Il aw: Wh
and dApartly r ég@.t4 &hichdaionahmw?Table 1. National laws implementing the SCE
Regulation (SCE laws) - Table 2. Specific references to national law in the SCE Regulation]. i 2.1.4.1.
Options and national implementation rules. i 2.1.4.1.1. The implementation of options in MSs and EEA
countries [Table 3. Options in the SCE Regulation - Table 3a. Are the options implemented? (AT-IS) -
Table 3b. Are the options implemented? (IT-UK) - Table 4a. Option implementation: total by country - Table
4b. Option implementation: total by option]. i 2.1.4.1.2. SCE Regulation option implementation and SE
Regulation option implementation: a comparison by country. i 2.1.4.1.3. Options in the perspective of SCE
Regulation reform. i 2.1.4.2. National rules which apply in virtue of specific references [Fig. 1. SCE law:
hierarchy of sources of SCE law and their scope]. i 2.1.4.3. National rules and measures adopted in
execution of obligations [Table 5. National registers of art. 11, SCE R]. i 3. Conclusions. An unreasonably
complex system of regulation which should be simplified in order to improve its effectiveness.

1. Introduction

According to recital 2 of the SCE Regul ati on, i
mean[s] not only that barriers to trade should be removed, but also that the structures of

production should be adapted to the Community d
that fAthe [ egal framewor k within which business
still based | argely on national ¢cebhaixlétoihbat situ
creation of groups of companies from dif-ferent N
border cooperation between cooperatives in the Community is currently hampered by legal

and administrative difficulties which should be eliminatedi n a mar ket wi thout fro

Therefore, according to these statements, one of the main objectives of the SCE
Regulation should be to improve the legal environment for the development of
cooperatives, by establishing a new legal form which, going beyond national laws and their

enLer
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specificities, might be suitable for cross-border cooperative operations, while respecting
the particular operating principles of cooperatives, which are different from those of other
economic organisations”.

It must be verified whether the SCE Regulation is designed in accordance with the
aforementioned aim. If it is not, the main discrepancies must be underlined and
suggestions offered for alternative solutions to overcome them, thus putting the SCE
Regulation in line with its proposed objective of providing a (legal) supportive environment
for cooperatives?.

The SCE project aims to verify if, how and to what extent the SCE Regulation has been
implemented by all 30 countries to which it applies. In order to understand the meaning of
Ai mpl ementationd and consequently the re
expected to adopt, it is first necessary to analyse the SCE Regulation from a strictly legal
perspective so as to ascertain more precisely the features of the interaction between the
European and the national level of legislation.

As will be shown, the intrinsic complexity of the SCE Regulation, together with the lack of
deep legal investigation conducted on this subject thus far (and the use, at times, of
simplifying and misleading categories of classification), makes the analysis difficult and
conclusions uncertain, which thus raises the need to further the legal debate on this issue
(as happened to a greater extent with regard to the parallel European Company i SE
Regulation)®.

L As recognised in recitals 7 and 8. Namely, recital 7 refers to the principles of democratic structure and control
and the distribution of the net profit on an equitable basis; recital 8 to the principle of the primacy of the
individual which is reflected in the specific rul
member, one voted rule is |l aid down and the right
members cannot exercise any rights over the assets of the cooperative.

% In this regard recital 6 of the SCE Regulation makes an explicit reference to the United Nations resolution of
19.12.2001, which encourages all governments to ensure a supportive environment in which cooperatives can
g)articipate on an equal footing with other forms of enterprise.

The subject of SCE has been mostly disregarded by European legal scholars thus far. Research conducted
on 15 reviews dealing with European company, cooperative, commercial, non-profit, or private law, published
in English from 2003 until now, found only three articles specifically dedicated to the SCE. Namely, these
reviews are: Business Law Review, Common Market Law Review, European Business Law Review, European
Company Law, European Review of Private Law, International Journal of Comparative Labour Law and
Industrial Relations, Legal Issues of Economic Integration, European business organisation law review,
European company and financial law review, Annals of Public and Cooperative Economics, Journal of
cooperative Studies, Non-profit Management & Leaderships, Nonprofit and Voluntary Sector Quarterly, Review
of social economy, Voluntas. And the articles found are: Ruud Galle, The Societas Cooperativa Europea (SCE)
and National Cooperatives in Comparative Perspective, in 3 European Company Law, 255-260 (2006); J.
Fernandez Guadafio, Structural changes in the development of European Cooperative Society, in 77 Annals of
Public and Cooperative Economics, 107 ff. (2006); lan Snaith, Employee Involvement in the European
Cooperative Society: A Range of Stakeholders?, in 22 International Journal of Comparative Labour Law and
Industrial Relations, 213-230 (2006). The situation is different in relation to the SE Regulation: during the same

evant I
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period and in the same reviews, around 30 articles
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2. A legal analysis of the SCE Regulation

This section has two main objectives: to lay the foundations for a proper examination of alll
the different aspects related to the SCE Regulation implementation by Member States
(and EEA countries) and to highlight the main critical aspects of the SCE Regulation. Both
examinations will help form the basis for the final proposal for recommendations.

The SCE regulation is very important inasmuch as it introduces this new (and European)
legal form of enterprise, which parallels the cooperative legal form of enterprise recognised
(albeit in various ways and to different extents, as will be pointed out later®) by all of the
countries involved in this research. As also recognised by the European Union, this was a
necessary step after the adoption of the SE Regulation in 2001, in order to ensure equal
treatment of cooperatives as compared to public limited-liability companies, and to
contribute to their economic development®.

In this sense, the SCE Regulation has certainly had, and continues to have, an important

BN

and irreplaceabl e fAsymbol i c o abkoatthegEarbpean levela |

that the capitalistic legal form of organisation (the investor-driven company, controlled by
shareholders in proportion to the amount of capital held) is not the only one available and
that other legal forms may be chosen by economic agents.

In an accepted context of plurality of legal forms®, the cooperative has a precise identity
clearly distinguishing it from investor-driven (capitalistic) companies: it is made up of
peopl e ( Bunodd )ihis® demdtratically controlled via non-capitalistic criteria (i.e.,
fone member, one voteovs. fone share, one voted, and it is not devoted to the enrichment
of its founders and participants, but to the satisfaction of needs other than the pure return
on capital (needs which, moreover, may also pertain, to a certain extent, to non-members
or the community).

referment in their title. Moreover, 7 articles on SPE (European Private Company) were found, even though that
on SPE is only a proposal at the moment. For national bibliographies on SCE, see the relevant sections in the
country reports collected for this project (in part Il of this final study).

* See chapter 2 in part | of this final study.

® See recital 6 of the SCE Regulation.

v al

ue

®See in this respect I nternational Labour Organi sationds

cooperatives, wher e i tciety secessitated thedexistefica of bti@rg gublic e private
sectors, as well as a strong cooperative, mutual and the other social and non-gover nment al

these lines, 2001 Nobel Prize winner Jo sreghphHowe&thatgnei t z

needed to find a balance between markets, government, and other institutions, including not-for-profits and
cooperatives, and that the successful countries
Moving beyond market fundamentalism to a more balanced economy, in 80 Annals of Public and Cooperative

Economics 348 (2009)); and moreover: isuccess, broadly

economic system with several pillars to it. There must be a traditional private sector of the economy, but the
two other pillars have not received the attention which they deserve: the public sector, and the social
cooperative economy, including mutual societies and not-for-p r o f ibiders, 856)
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However, one should inquire whether the SCE Regulation may be considered (or become)
mor e than a nA-siryotheronords; whetheoibis (or still has to become) an
effective measure to promote the cooperative legal form of business in Europe (and
elsewhere), both in terms of reorganisation of existing cooperatives on a Community scale,
and an increase in the number of cooperatives. The point needs to be explored, starting
with the analysis of the SCE system of regulation sources.

The SCE Regulation (like, albeit to a lesser extent, the SE Regulation) is not a complete
and self-sufficient regulation which provides an autonomous legal framework for the
subject matter it regulates. In fact, an SCE is subject not only to the provisions of the SCE
Regulation, but also to those of the national law in which the SCE is registered, to the point
that: a) an SCE cannot properly operate without the contribution of national law
provisions’; b) given that national law is in charge of filling the gaps of the SCE Regulation,
the regulation of an SCE varies according to the country where it is registered, where
variation is emphasised by the fact that, when cooperative law is at stake, national
differences are more significant®.

The subsequent paragraphs will present this situation in greater detail and focus on the
qguestions that it raises, seeking systematisation while avoiding an excessive (and
therefore sterile) simplification of the several problematic points involved in the analysis,
which, as we will see, have a strong impact on the manners in which national countries
shall and may deal with this Regulation (and eventually on an SCE freedom of self-
regulation via statutes).

2.1. The law applicable to SCEs: the system and hierarchy of sources of regulation.
An interpretation of art. 8 of the SCE Regulation

To individuate the overall regulation of an SCE one must begin with art. 8, SCE R,
although, as we will point out later, this is not the only relevant rule in this respect.

According to art. 8, SCE R®:
AAn SCE shall be governed:

(a) by this Regulation;
(b) where expressly authorised by this Regulation, by the provisions of its statutes;

" This sentence needs to be clarified by taking into account the different roles played by national law in the
context of the regulation of the SCE: see infra par. 2.1.4., including subparagraphs.

8 Fora comparative analysis of national cooperative laws, see infra chap. 2 in part | of this final study.

° Whose content is substantially the same as that of art. 9, SE R. A completely different approach can be found
in art. 4, of the proposal for an SPE (European private company) regulation: see infra in the text.
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(c) in the case of matters not regulated by this Regulation or, where matters are partly

regulated by it, of those aspects not covered by it, by:

(i) the laws adopted by Member States in the implementation of Community measures

relating specifically to SCEs;

(ii) the laws of Member States which would apply to a cooperative formed in accordance

with the law of the Member State in which the SCE has its registered office;

(i) the provisions of its statutes, in the same way as for a cooperative formed in
accordance with the | aw of the Member State in

Hence, the SCE Regulation holds the first rank in the hierarchy of the sources (art. 8, par.

1, a), while national law (of the registered SCE) the second, as national law may only

apply in the case of matters Anot regul atedo or
(art. 8, par. 1, ¢)*.

On the other hand, the regulatory role of SCE statutes is limited to the situation where

either the SCE Regul ation fAexpressly a&audrhori ses:¢
the law of the Member State in which the SCE has its registered office would authorise a

national law cooperative to regulate a certain aspect (art. 8, par. 1, c, iii).

All this raises a number of questions, which will be discussed below.

2.1.1. SCE statutes and national law: May the provisions of SCE statutes prevail

over a mandatory rule of national law?

Given that national law is subordinate to the SCE Regulation, one should conclude that,

where the SCE Regul ation fiexpressly authorisesb?o
precedence even when they conflict with mandatory national rules which would apply to a

national law cooperative in the country of the registered SCE.

Art. 9 on the principle of non-discrimination ought to be taken into account when assessing

this interpretation. According to art. 9, SCE R,
treated in every Member State as if it were a cooperative, formed in accordance with the
|l aw of the Member State in which it has its regi

This provision raises the following considerations:

Seeart. 11, SCER: fAEvery SCE shall be registered in the Member Si
in a register designated by the law of that Member State in accordance with the law applicable to public limited-
l'iability compani eso.
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U non-discrimination in art. 9 SCE R is a guiding principle for national legislators
when regulating SCEs, in the sense that an SCE must not be discriminated against
a national law cooperative, which implies that, in adopting the implementation rules
within the meaning of art. 8, par. 1, c), i), Member States (and EEA countries)
should select such rules as to put SCEs on an equal footing with national law
cooperatives;

U on the other hand, it is not clear whether the principle of non-discrimination also
operates reversely, in the sense that national legislators must not award an SCE
better treatment than that awarded to a national law cooperative, and are,
moreover, obliged, inasmuch as it is possible (e.g., by implementing an option
granted by the SCE R), to adopt the same rules for the SCE as apply to a national
law cooperative™;

i the above must, however, be construed in light of the hierarchy of sources of SCE
regulation and of the express reservation contained in art. 9, which specifies that
the requirement of equal treatment is fsubjec

U therefore, the principle of non-discrimination, if considered in accordance with art. 8
and the wording of art. 9, should permit a diverse treatment of SCEs and national
law cooperatives, either more permissive or more restrictive, provided, however,
that this unequal treatment be determined by the SCE Regulation itself (and not by
national law, whatever its particular grounds for intervention, whether said law
fulfils an obligation or exercises an option: see infra).

™ Sometimes it is the SCE Regulation itself that expressly requires the above: see for example art. 37, par. 1,

SCE R, and the formula Aunder the same conditions as for <co
In this regard, it is worth mentioning that in certain cases the national law implementing the SCE Regulation, by

exercising some options granted by the latter, provides for a special treatment of an SCE as compared to

national law cooperatives. For example, the Dutch SCE law states that an SCE may admit investor (non-user)

members according to art. 14, par. 1 (2) SCE R, while Dutch national cooperative law does not expressly

provide for this possibility (although legal scholars argue for the admissibility of investor-members also in

national law cooperative, subject to art. 38, par. 2, NCC, as regards limitation on voting power: no more than ¥

of total votes).

Another point must be underlined: art. 9, SCE R, implicitly binds MSs to apply in general to an SCE national

rules governing cooperatives (fian SCEi sda)) wlki cheiagd edors ias
the provision in art. 8, par. 1, c), i, which decl ares applicable to an SCE 7
cooperative formed in accordance with the | aw of the Member

Therefore, a MS could not declare applicable in general to SCEs the national law on public limited-liability
companies if the MS legislation embodies a particular law on cooperatives. On the other hand, when the SCE
Regulation, as happens at times, specifically refers to national law on public limited-liability companies, this law
should apply to SCEs in preference to that regarding cooperatives. Having pointed this out, one must note that
the operation of the SCE Regulation has led sometimes to a different concrete result: for example, art. 11, par.
1, SCE R, makes reference to a register designated by the law of the MS in accordance with the law applicable
to public limited-liability companies; notwithstanding the above, MSs, whose legislation embodies a specific
register of cooperatives (different from that of public limited-liability companies), have designated the latter
within the meaning of art. 11, par. 1, SCE R (see infra in the text).
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Part I: Synthesis and comparative report

Returning to the previous question, one should conclude that, when the SCE R refers to
the SCE statutes, expressly authorising them to regulate a particular matter, then statutes
may prevail even over mandatory national law provisions.

An example of this is offered by art. 1, par. 2 (3), SCE R, which states that iunl es s
otherwise provided by the statutes of the SCE when that SCE is formed, no member shall

be | iable for more than the amount he/ she has s
to be set up in the form of an organisation with the unlimited liability of members, even

though under the national law of the SCE country of registration cooperatives may only be

Ailimited liabflityo organisations

Anot her i mportant example is provided by art. 1,
may not extend the benefits of its activities to non-members or allow them to participate in

its business, except where its statutes provide

authorisation embodied in its statutes, an SCE may operate with non-members, even
though the national law of the SCE country of registration does not (explicitly or implicitly)
permit a cooperative to act with non-members™. The state of national cooperative laws
with regard to this issue is presented in point 3 of the comparative table of national
legislation in Appendix 3.

An additional example can be found in art. 45, P
of SCE organs shall be appointed for a period laid down in the statutes not exceeding six
year so. Given this, a awmwhicd immposes § sharter tinge limitf(forn at i on al

example, three years) on national cooperative statutes would not limit the autonomy of
SCE statutes in this regard™“.

The above applies in both the case of national cooperative law and in that of national law
implementing the SCE Regulation. The specific purpose of national law, indeed, does not
change the outcomes of the aforementioned interpretation.

It is worth noting that the discussion conducted thus far not only has theoretical and
practical significance, but is also meaningful for the future, as it is strongly linked to a point

12 ps, for example, in Italy after the reform of company law of 2003/2004. In contrast, many other state national
laws provide for both the cases, limited and unlimited liability cooperatives (see, for example, the Belgian
legislation).

13 Regarding this latter provision, more complex is the case in which (as usually happens) national cooperative
law sets precise limits to the operation of the national cooperative with non-members. In such cases, it has to
be inquired whether these limits also apply to an SCE. It depends, as we shall see, on the interpretation of art.
8, par. 1, ¢, and the concept of partial regulation and aspects not covered therein.

 Eor other significant examples, see articles: 14, par. 1 (4); 16, par. 3; 38, par. 1; 58, par. 3 (2); 58, par. 4; 61,
par. 3; 64, par. 1.
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of possible revision of the SCE R envisaged in art. 79 (b). Art. 79 (b), SCE R, refers to the

appropriateness of fifal l owing provisions
State in execution of authorisations given to the Member States by this Regulation or laws
adopted to ensure the effective application of this Regulation with regard to the SCE which
deviate from, or are complementary to, these laws, even when such provisions would not
be authorised in the statutes of a cooperative having its registered office in the Member
Stateo.

Nonetheless, the scope of this argument is limited by the fact that in most cases the SCE
Regulation expressly provides that SCE statutes shall respect mandatory provisions of
national law or that SCE statutes be empowered to regulate a matter only on condition that
national law so permits. This means that the statutory autonomy of the SCE is highly
circumscribed by the numerous references to national laws and the possibility of a conflict
with mandatory national rules is strongly limited™®.

The above may be found, as previously stated, in several provisions of the SCE
Regulation, particularly when the matter at stake is crucial in light of the cooperative

identity. For example, art. 14, par. 1 (2),

of the Member State of the SCEG6s registered
persons who do not expect t 0 us eservicas mayrbe d u c e
admitted as investor (non-u s e r ) member so. This provision

subordinates SCE statutes to national law, so that the admissibility of investor members in
an SCE depends on the existence of a national rule permitting investor members in a
(national law) cooperative. This point is synoptically described in point 6 of the
comparative table of national legislation in appendix 3.

Other relevant examples are provided by art. 65, par. 1, and art. 75. The former makes the

A

statutesd provisions on the allocation of

of national law. The latter allows a non-disinterested distribution of net assets in case of
winding-up (SCE dissolution) only where permitted by national law.

It is evident that this manner of treating the relationship between SCE statutes and
national law serves the purpose of reducing the autonomy of the SCE Regulation from
national laws and, therefore, the difference in each country between an SCE and national
cooperatives, to the detriment of uniformity (given that 30 types of SCEs will co-exist and
be potentially available, as there are 30, more or less, different national laws) and possible

' This should constitute a point of discussion in the context of general recommendations to be provided to the
European Commission as regards possible amendments to the SCE Regulation: see infra chap. 5 in part | of
this final study.
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Part I: Synthesis and comparative report

competition between the SCE Regulation and national cooperative law. On the other hand,
this strategy favours and promotes competition among national legal systems.

2.1. 2. Wh a't does fndexpressly authorised by this
mean? The role of statutes in the regulation of SCE

It seems that art. 8, par. 1, b) , by mentioning an fAexpresso aut
potential residual gap-filling role of SCE statutes. This means that SCE statutes may only

regulate a matter if the SCE R makes express reference to them. This results in a further

limitation of the freedom of self-regulation and in a high degree of rigidity of the SCE

Regulation (which, furthermore, must be taken into account in the comparison of the SCE

Regulation with national cooperative laws, which may be more generous as regards the

freedom of self-regulation awarded to a national cooperative).

Nevertheless, this argument must be slightly relaxed considering that:

i in the SCE Regulation explicit and specific references to SCE statutes are
numerous (although, as already pointed out, in most cases the SCE Regulation
empowers statutes to regulate a matter only on condition that national mandatory
rules be absent or national law provisions so permit)*®;

i more generally, art. 5, par. 4, SCE R, embodies a wide range of matters to be
regulated by the SCE statutes;

i finally, according to art. 8, par. 1, c¢) (iii), SCE R, self-regulation also operates
where the applicable national cooperative law so permits.

One must underline, however, the different approach shown in this regard by the proposal

on the statute for a European private company (SPE). The degree of flexibility of a
regulation is <certainly higher when the regul at
governed by this Regulation and also, as regards the matters listed in Annex |, by its
articles of associationodo (arti COM (20@8pr396/3),1 (1) ,
whereas national law applies only to matters not covered by the articles of the SPE

Regulation or by Annex |, especially taking into account that this Annex includes a long list

of matters (this list is divided in 5 Chapters and 44 indents).

When discussing possible recommendations for amendments to the SCE Regulation, it
must be considered what role and contribution each regulative source (SCE Regulation,
national cooperative and company law, SCE statutes) should have in general, and in

'8 See infra table 2 where all references to national law are presented.
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particular whether it is opportune to grant SCE more freedom of self-regulation and
enhance its function, thereby making SCE law not only more flexible but also, perhaps,
more uniform than at present by the numerous references to national law*’.

2.1. 3. SCE regul ation and nati onal | aw: Wh a't
regul atedo mean?

Art. 8, par. 1, c), makes a general reference to national law for the regulation of SCEs.
Hence, differently than for SCE statutes, national law generally applies to SCE regardless
of a specific reference by an SCE Regulation provision, although (as will be pointed out
later) many specific references to national law do exist in the SCE Regulation.
Nevertheless, the general reference in art. 8, par. 1, c), is limited to matters not regulated
and aspects not covered by matters partly regulated.

Therefore, another major doubt arises from the wording of art. 8, SCE R. This regards the
interpretation of thefor mul a fAnot regul atedd or #Apartially r
not covered may consequently be regulated by national law. Namely: When can a matter
be considered not regulated or only partially regulated by the SCE Regulation? When must
asilenceint he SCE Regul ation be considered a Atrueod ¢
filled by national laws according to art. 8, par. 1, ¢) or only an apparent one (in this case,
the Anot saido being equivalent to Anot provided

To answer the above question is quite impossible, as it would require elaborating a clear

notion of a Afully regulated matter o, which cann
is only practicable to present relevant cases where this issue might be at stake in the SCE

Regulation.

For example, the provision in art. 1, par. 4, SCE R, may be taken into account, according
to which Aan SCE may not e Xt end-mantbers oballowe f i t s of
them to participate in its business, except where its statutes provide otherwi s e 0 . I'n t hi s
case, as already seen, there is no reference to national law, which means that the
application of the SCE Regulation is not conditioned either on the absence of a mandatory
national rule, or the presence of a permissive national rule. However a pertinent question
is: How should a case be handled where national law (as frequently happens when this
issue is contemplated by national cooperative laws: see point 3 of the comparative table of
national legislation in Appendix 3) limits the possibility of acting with third parties (i.e., non-

“I'n this regard, recital 6 of the proposal for SPE Regul
uniformity of the SPE, as many matters pertaining to the company form as possible should be governed by this
Regulation, either throughsubs t anti ve rul es or by reserving matters to the
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members)? E.g., by providing that transactions with members be predominant or those
with non-members spefically authorised? The question becomes more important if one
considers that certain national laws do not prevent cooperatives from acting with non-
members, but award them a specific tax treatment only if they respect a precise limit in the
activity with non-members*®,

It is evident that, if one views the matter as being regulated by the SCE Regulation, there

woul d be no room for national rul esd application
SCE could act with non-members in accordance with the conditions laid down by the SCE

Regulation (which in fact does not set a precise limit on the activity with non-members). In

contrast, if one views the matter as being only partially regulated by the SCE Regulation,

national rules which restrict or place conditions on the activity with non-members would

(also) apply to an SCE.

The situation becomes more complicated if we introduce the possibility of a gap in the
statutes invoked by the SCE Regulation to regulate a matter. For example, the matter of
the composition of the management organ may be considered in relation to the possible
requirement that all or most members of said organ also be members of the cooperatives
(a requirement present in many national cooperative laws: see point 17 of the comparative
table of national legislation in Appendix 3). This matter is regulated by the SCE Regulation
by referring to the SCE statutes and leaving national laws only the power to fix the
minimum and/or the maximum number of members (art. 37, par. 4, SCE R). How should a
case be handled where an SCE statute does not expressly provide that the members of
the management organ may also be non-members of the SCE? May the mandatory rules
of national laws fill this gap? Is it a Atrued g

A proper solution of such doubts would require that at least the following arguments be
taken into account:

i when the SCE Regulation wants national laws to co-regulate a matter, it makes an
explicit reference to them; this may be interpreted a contrario so that, where no
explicit reference exists, a silence in the SCE Regulation (or in SCE statutes to
which the SCE Regulation refers) could not be const r ued as a fitrued ga
would legitimate its completion by national law;

0 more particularly, when the SCE Regulation wants national laws to co-regulate a
matter, it expressly awards them an option; this may be interpreted a contrario so

8 The most important example can be found in Italy, whose national cooperative law awards cooperatives a
specific tax treatment only if they act predominantly (more than 50%) with their members: see the Italian report
in part 1l of this final study.
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that, when an option is not awarded, a silence in the SCE Regulation (or in SCE
statutes to which the SCE Regulation refers)
gap, which would legitimate its completion by national law.

To reiterate, in the complex system of SCE law and its sources, this issue must not be
excessively over-emphasised. In fact, as previously underlined, apart from the general
reference to national laws in art. 8, many specific references to national law do exist in the
SCE Regulation. This clearly revealst h e f r the SCE&E drégalation awarded national
legislators on this subject. This point will be explored in the next paragraph, which will
further highlight the costs of this strategy in terms of rationality and effectiveness of the
system of SCE law.

2.1.4. Which national law?

As observed above, the SCE Regulation makes a general reference to national law as a
general source of SCE law in art. 8, par. 1, c), as well as several specific references
thereto throughout the text.

As regards the general reference in art. 8, par. 1, c, the SCE Regulation envisages the

adoption by MSs of a specific law dealing with its implementation. These specific laws

constitute, therefore, the main source of production and knowledge of the national rules

applicable to an SCE. In fact, however, such national rules may also be found in laws

other than those strictly considered as ASCE i mp
laws on trade/commercial/companies registers, as amended to take into account SCES). In

many cases the implementation of the SCE Regulation has been realised by amendment

to the national cooperative law (or the code which contains the regulation of cooperatives),

in whose very body the new rules on SCE have been placed (see Belgium, Bulgaria,

France, among others).

Within the SCE project, all national measures directly and specifically connected with the
implementation of the SCE Regulation in accordance with art. 8, par. 1, c), were collected.
A CD/Rom containing this legislation was delivered to the European Commission (annex Il
to this final study).

Table 1 below indicates all these measures, showing when an English version is available
(which is the case for 13 out of 24 implementation laws)™. AiNI O indicates
i mpl ement edo.

' Moreover, most national reports contain the translation of the most relevant national SCE law provisions.
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The table reveals that six countries have not adopted any implementation law. In three of
these countries (Greece, Luxembourg and Spain) the approval of said law is in process,
sometimes in an advanced stage (in Greece and Spain)®. In contrast, two (Italy and Malta)
have officially declared that an implementation law is not necessary, due to the asserted
capacity of their national cooperative legislation to deal with the SCE and offer it an
adequate legislative framework®'. The Portuguese Government seems to hold the same
view?,

In 17 cases the implementation law came into force in 2006 (in 12 cases on 18 August
2006, to be precise, the same date as the SCE Regulation); in two cases it came into force
in 2007; in three cases in 2008; finally, in two cases in 2009. It is worth noting that non-
implementation has not impeded the creation of SCEs: six out of 17 registered SCEs have
been set up in countries without an SCE national law being in force®.

The content of SCE implementation laws varies in each country. Normally, these laws deal
with the implementation of options and indicate the measures adopted in execution of the
obligations the SCE Regulation imposes on MSs. More information about SCE Regulation
implementation may be found in the national reports in part Il of this final study.

The following tables 3a, 3b, 4a and 4b summarise the state of option implementation
(tables in appendix 1 offer a more detailed and comparative view in this regard).

%0 See the relevant national reports in part Il of this final study.

! See the relevant national reports in part Il of this final study. In this respect, see par. 2.1.4.1. with particular
regard to option implementation and the impossibility of considering an option implemented only by way of
reference to national cooperative law.

%2 5ee the relevant national report in part 1l of this final study.

% see chapter 3 of this final study.

COOPORRTIVES O Euricse kai

It



Study on the implementation of the Regulation 1435/2003 on the Statute for European Cooperative Society

Table 1. National laws implementing the SCE Requlation (SCE laws)

COUNTRY Type Title/number/date Notes EN
AUSTRIA Law Act modifying cooperative law 2006 in force since 18.8.2006 NO
BELGIUM Law Company Code, Book XVI, art. 949 ff. book XVI was introduced NO

into the Company Code
by Royal Decree

28.11.2006
in force since 30.11.2006
BULGARIA Law - Cooperative Law 28.12.1999 No 113, introduced by Law on YES
chapter two AAO Amendment and
art. 51a ff. Supplementation of the

Commercial Act
(LASCA), 11.12.2007, No
104

- Law of the commercial register in force since 1.1.2008 YES
25.4.2006, No 34, cHh
3la ff. (as amended in 2007)

CYPRUS Law Law 159(1) of 2006, providing for the in force since 15.12.2006 | YES
implementation of Council Regulation
(EC) No 1435/2003 on the statute for a
European Cooperative Society

CZECH Law Law No 307/2006 Coll. of 23.5.2006 in force since 18.8.2006 NO

REP.

DENMARK Law Act No 454 of 22.5.2006, The Danish SCE | in force since 18.8.2006 YES
act

ESTONIA Law SCE implementation act of 14.12.2005 in force since 18.8.2006 YES

FINLAND Law Law No 906/2006 of 29.10.2006 in force since 1.11.2006 NO

FRANCE Law Sec. lll bis, art. 26-1 ff., of the law on in force since 4.7.2008 YES

cooperative societies No 47-1775 of
10.9.1947, introduced by Law No 2008-
649 of 3.7.2008

(see also Decree No 2009-767 of

22.6.2009)
GERMANY Law Law on the implementation of SCE and in force since 18.8.2006 YES
amendment to cooperative law of
14.8.2006
GREECE NI
HUNGARY Law Law on European cooperative societies in force since 18.8.2006 YES
LXIX/2006
ICELAND Law Act No 92/2006 of 14.6.2006, respecting in force since 18.8.2006 YES
European Cooperative Societies
IRELAND Reg. Statutory Instruments No 433 of 2009, in force since 29.10.2009 YES
authorised | European Communities (European
by law Cooperative Society) Regulations 2009
ITALY NI - Ministry of the economic development, NO
but see: Communication No 2903, 30.6.2006, on
SCE Reg.

- Ministry of the economic development,
Communication No 57, 26 March 2007,
designating the competent authority

LATVIA Law Law on European cooperative society of 9 | in force since 23.11.2006 YES
November 2006
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LIECHT. Law Law on the Statute of European in force since 1.9.2007 NO
cooperative society (SCEG) of 22.6.2007,
No 229
LITHUANIA | Law Law X-696 on European cooperative in force since 18.8.2006 YES
societies of 15.6.2006
LUXEMB. NI
MALTA NI
NETHERL. Law Act of 14.9.2006 implementing the Council | in force since 13.10.2006 YES
regulation on the statute for a European
Cooperative Society (SCE implementation
act)
NORWAY Law Law on European cooperative society of in force since 18.8.2006 NO
30.6.2006, No 50
POLAND Law Law on European cooperative society of in force since 18.8.2006 NO
22.7.2006
PORTUGAL | NI
ROMANIA Emerg. Government emergency ordinance No 52 | in force since 30.4.2008 NO
ord. of 21.4.2008, amending and
approved supplementing the Law No 31/1990 on
by law trading companies and supplementing the
Law No 26/1990 on the trade register
(approved by Law 14.11.2008, No 284)
SLOVAKIA Law Law on SCE 91/2007 of 7.2.2007 in force since 1.4.2007 NO
SLOVENIA Law Cooperatives act, chapter IX.A SCE, in force since 17.11.2009 NO
article 56a ff., as introduced by the Act
amending the Cooperatives act of
22.10.2009
SPAIN NI
SWEDEN Law Law 2006:595 of 1.6.2006 in force since 18.8.2006 NO
UNITED Reg. Statutory Instruments 2006 No 2078, The | in force since 18.8.2006 YES
KINGDOM authorised | European Cooperative Society
by law Regulations 2006

Table 2 below presents all cases in which the SCE Regulation makes a specific and
explicit reference to the law of Member States as a source of regulation of the SCE*.

The second column (AArt. o) ndicates the rel
The third column (AContento) reproduces the
The fourthcolu mn ( AQo) refers to the qualification

- OPL1: option whose implementation enlarges the capacity of an SCE

- OP2: option whose implementation restricts an SCE freedom of self-regulation

- OP3: option whose implementation protects third parties and the public interest

- OP4: other options

- R1: simple reference to national cooperative law

- R2: simple reference to national public limited-liability law
4 It must also be noted that the SCE Regulation does not cover areas of law such as taxation, competition,
intellectual property or insolvency. Ther ef or e, the provisions of the Member

are applicable in the above areas and in other areas not covered by the Regulation (see recital 16 of the SCE

R).
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- R3: simple reference to national (principally company) law
- R3 but R1: simple reference to national law but implicitly to cooperative law
- OB: obligation to adopt a measure

In certain cases, multiple qualifications are possible.

Table 2. Specific references to national law in the SCE Regulation

No Art. Content Q

1 2(2) A Member State may provide that a legal body the head office of which is not in the | OP1
Community may participate in the formation of an SCE provided that legal body is
formed under the law of a Member State, has its registered office in that Member
State and has a real and continuouslin k  wi t h a Member Stat

2 3(3) The laws of the Member State requiring a greater subscribed capital for legal bodies | R3
carrying on certain types of activity shall apply to SCEs with registered offices in
that Member State

3 4 (6) The law applicable to public limited-liability companies in the Member State where | R2
the SCE has its registered office, concerning the appointment of experts and the
valuation of any consideration other than cash, shall apply by analogy to the SCE

4 5(2) The founder members shall draw up the statutes of the SCE in accordance with the | R1
provisions for the formation of cooperative societies laid down by the law of the
Member State in which the SCE has its registered office

5 5@) The law for the precautionary supervision applicable in the Member State in which | R2
the SCE has its registered office to public limited-liability companies during the
phase of the constitution shall apply by analogy to the control of the constitution of
the SCE

6 6 The registered office of an SCE shall be located within the Community, in the same | OP2
Member State as its head office. A Member State may, in addition, impose on SCEs
registered in its territory the obligation of locating the head office and the registered
office in the same place

7 7 (2) The management or administrative organ shall draw up a transfer proposal and | OP3
publicise it in accordance with Article 12, without prejudice to any additional forms
of publication provided for by the Member State of the registered office

8 7(4) An SCE®6s member s, creditors and the h{(R3
which according to national | aw can ex
9 7(7) Q) Before the competent authority issues the certificate mentioned in paragraph 8, the | OP3

SCE shall satisfy it that, in respect of any liabilities arising prior to the publication of
the transfer proposal, the interests of creditors and holders of other rights in respect
of the SCE (including those of public bodies) have been adequately protected in
accordance with requirements laid down by the Member State where the SCE has
its registered office prior to the transfer

10 7(7) (2 A Member State may extend the application of the first subparagraph to liabilities | OP3
that arise, or may arise, prior to the transfer

11 7(7) (3) The first and second subparagraphs shall apply without prejudice to the application | R3
to SCEs of the national legislation of Member States concerning the satisfaction or
securing of payments to public bodies

12 7 (14) (1) | The laws of a Member State may provide that, as regards SCEs registered in that | OP3
Member State, the transfer of a registered office which would result in a change of
the | aw applicable shall not take etdntf
authorities opposes it within the two-month period referred to in paragraph 6. Such
opposition may be based only on grounds of public interest

13 8 (2) If national law provides for specific rules and/or restrictions related to the nature of | R3
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business carried out by an SCE, or for forms of control by a supervisory authority,
that law shall apply in full to the SCE

14 10 (1) The law applicable, in the Member State where the SCE has its registered office, to | R2
public limited-liability companies regulating the content of the letters and documents
sent to third parties shall apply by analogy to that SCE

15 11 (1) Every SCE shall be registered in the Member State in which it has its registered | OB
office in a register designated by the law of that Member State in accordance with | R2
the law applicable to public limited-liability companies

16 11 (4) (2) | In this case, a Member State may provide that the management organ or the | OP1
administrative organ of the SCE shall be entitled to amend the statutes without any
further decision from the general meeting

17 11 (5) The law applicable, in the Member State where the SCE has its registered office, to | R2
public limited-liability companies concerning disclosure requirements of documents
and particulars shall apply by analogy to that SCE

18 12 (1) Publication of documents and particulars concerning an SCE which must be made | R2
public under this Regulation shall be effected in the manner laid down in the laws of
the Member State applicable to public limited-liability companies in which the SCE
has its registered office

19 12 (2) The national rules adopted pursuant to Directive 89/666/EEC shall apply to | R3
branches of an SCE opened in a Member State other than that in which it has its
registered office.

20 12 (2) However, Member States may provide for derogations from the national provisions | OP4
implementing that Directive to take account of the specific features of cooperatives

21 14(1)(2) |Where the | aws of the Member St apeeni thé | R3
statutes may provide that persons who |but
goods and services may be admitted as investor (non-user) members R1

22 | 15(1) 7™ | Membership shall be lost: - in any other situation provided for in the statutes or in | R3
the legislation on cooperatives of the Member State in which the SCE has its | but
registered office R1

23 17 (1) Subject to this Regulation, the formation of an SCE shall be governed by the law | R1

30 (4) applicable to cooperatives in the Member State in which the SCE establishes its
registered office

24 20 For matters not covered by this section or, where a matter is partly covered by it, for | R1
aspects not covered by it, each cooperative involved in the formation of an SCE by | R2
merger shall be governed by the provisions of the law of the Member State to which
it is subject that apply to mergers of cooperatives and, failing that, the provisions
applicable to internal mergers of public limited-liability companies under the law of
that State

25 21 The laws of a Member State may provide that a cooperative governed by the law of | OP3
that Member State may not take part in the formation of an SCE by merger if any of
that Me mber Statebfs competent aut hori
certificate referred to in Article 29(2)

26 22 (3) The law applicable to public limited-liability companies concerning the draft terms of | R2
a merger shall apply by analogy to the cross-border merger of cooperatives for the
creation of an SCE

27 | 24 (1) The law applicable to public limited-liability companies concerning the disclosure | R2
requirements of the draft terms of mergers shall apply by analogy to each of the | R3
merging cooperatives, subject to the additional requirements imposed by the
Member State to which the cooperative concerned is subject

28 26 (2) A single report for all merging cooperatives may be drawn up where this is | R3
permitted by the laws of the Member States to which the cooperatives are subject

29 26 (3) The law applicable to the mergers of public limited liability companies concerning | R2
the rights and obligations of experts shall apply by analogy to the merger of
cooperatives

30 28 (1) The law of the Member State governing each merging cooperative shall apply as in | R2

the case of a merger of public limited-l i abi |l ity companies &
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31

28 (2)

A Member State may, in the case of the merging cooperatives governed by its law,
adopt provisions designed to ensure appropriate protection for members who have
opposed the merger

OP3

32

29 (1)

The legality of a merger shall be scrutinised, as regards the part of the procedure
concerning each merging cooperative, in accordance with the law of the Member
State to which the merging cooperative is subject that apply to mergers of
cooperatives and, failing that, the provisions applicable to internal mergers of public
limited companies under the law of that State

R1
R2

33

29 (2)

In each Member State concerned the court, notary or other competent authority
shall issue a certificate attesting to the completion of the pre-merger acts and
formalities

OB

34

29 (3)

If the law of a Member State to which a merging cooperative is subject provides for
a procedure to scrutinise and amend the share-exchange ratio, or a procedure to
compensate minority members ¢é

R3

35

30 (1)

The legality of a merger shall be scrutinised, as regards the part of the procedure
concerning the completion of the merger and the formation of the SCE, by the court,
notary or other competent authority in the Member State of the proposed registered
office of the SCE able to scrutinise that aspect of the legality of mergers of
cooperatives and, failing that, mergers of public limited-liability companies

OB
R1
R2

36

32

For each of the merging cooperatives the completion of the merger shall be made
public as laid down by the law of the Member State concerned in accordance with
the laws governing mergers of public companies limited by shares

R2

37

33 (3)

Where, in the case of a merger of cooperatives, the law of a Member State requires
the completion of any special formalities before the transfer of certain assets, rights
and obligations by the merging cooperatives becomes effective against third
parties, those formalities shall apply and shall be carried out either by the merging
cooperatives or by the SCE following its registration

R3

38

33 (4)

The rights and obligations of the participating cooperatives in relation to both
individual and collective terms and conditions of employment arising from national
law, practice and individual employment contracts or employment relationships and
existing at the date of the registration shall, by reason of such registration be
transferred to the SCE

R3

39

35 (4)

The draft terms of conversion shall be made public in the manner laid down in each
Member Stat e 6s | aw at |l east one month befo
decide thereon

R3

40

35 (5)

Before the general meeting referred to in paragraph 6, one or more independent
experts appointed or approved, in accordance with the national provisions, by a
judicial or administrative authority in the Member State to which the cooperative
being converted into an SCE is subject shall certify mutatis mutandis that the rules
of Article 22(1)(b) are respected

R3

41

35 (7)

Member States may make a conversion conditional on a favourable vote of a
qualified majority or unanimity in the controlling organ of the cooperative to be
converted within which employee participation is organised

OP2

42

35 (8)

The rights and obligations of the cooperative to be converted on both individual and
collective terms and conditions of employment arising from national law, practice
and individual employment contracts or employment relationships and existing at
the date of the registration shall, by reason of such registration, be transferred to
the SCE

R3

43

37 (1)

A Member State may provide that a managing director is responsible for the current
management under the same conditions as for cooperatives that have registered
of fices within that Member Statefs ter

OP4
R1

44

37(2) (2)

A Member State may require or permit the statutes to provide that the member or
members of the management organ are appointed and removed by the general
meeting under the same conditions as for cooperatives that have registered offices
within its territory

OoP
1/2

45

37.(3)

No person may at the same time be a member of the management organ and of the

OP2
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supervisory organ of an SCE. The supervisory organ may, however, nominate one
of its members to exercise the function of member of the management organ in the
event of a vacancy. During such period, the functions of the person concerned as
member of the supervisory organ shall be suspended. A Member State may impose
a time limit on such a period

46

37 (4)

The number of members of the management organ or the rules for determining it
shall be |l aid down in the SCEd6s stat
minimum and/or maximum number

OP2

47

37 (5)

Where no provision is made for a two-tier system in relation to cooperatives with
registered offices within its territory, a Member State may adopt the appropriate
measures in relation to SCEs

OP4

48

39 (4)

The statutes shall lay down the number of members of the supervisory organ or the
rules for determining it. A Member State may, however, stipulate the number of
members or the composition of the supervisory organ for SCEs having their
registered office in its territory or a minimum and/or a maximum number

OP2

49

40 (3)

The supervisory organ may require the management organ to provide information of
any kind, which it needs to exercise supervision in accordance with Article 39(1). A
Member State may provide that each member of the supervisory organ also be
entitled to this facility

OP4

50

42 (1)

A Member State may provide that a managing director shall be responsible for the
current management under the same conditions as for cooperatives that have
registered offices within that Member

OP4

51

42(2) (1)

The number of members of the administrative organ or the rules for determining it
shall be laid down in the statutes of the SCE. However, a Member State may set a
minimum and, where necessary, a maximum number of members

OoP2

52

42 (4)

Where no provision is made for a one-tier system in relation to cooperatives with
registered offices within its territory, a Member State may adopt the appropriate
measures in relation to SCEs

OP4

53

46 (1) (1)

An SCEO6s statutes may permit a compan
Treaty to be a member of one of its organs, provided that the law applicable to
cooperatives in the Member State in w
does not provide otherwise

R3
but
R1

54

46 (2)

No person may be a member of any SCE organ or a representative of a member
within the meaning of paragraph 1 who:

-is disqualified, under the | aw of t he
office is situated, from serving on the corresponding organ of a cooperative
governed by the law of that State, or

- is disqualified from serving on the corresponding organ of a cooperative governed
by the law of a Member State owing to a judicial or administrative decision delivered
in a Member State

R3
but
R1

55

46 (3)

An SCE6s statutes may, in accordance w
Member State, lay down special conditions of eligibility for members representing
the administrative organ

R1

56

47 (1)

Where the authority to represent the SCE in dealings with third parties, in
accordance with Articles 37(1) and 42(1), is conferred on two or more members,
those members shall exercise that authority collectively, unless the law of the
Member State in which the SCE&6s regist
provide otherwise, in which case such a clause may be relied upon against third
parties where it has been disclosed in accordance with Articles 11(5) and 12

R3
but
R1

57

47(2) (1)

Acts performed by an SCEOSs -awis thied patiess dvenl
where the acts in question are not in accordance with the objects of the SCE,
providing they do not exceed the powers conferred on them by the law of the
Member State in which the SCE has its registered office or which that law allows to
be conferred on them

R3
R1

58

47(2) 2)

Member States may, however, provide that the SCE shall not be bound where such

acts are outside the objects of the SCE, if it proves that the third party knew that the

OoP4
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act was outside those objects or could not in the circumstances have been unaware
of it; disclosure of the statutes shall not of itself be sufficient proof thereof

59 47 (4) A Member State may stipulate that the power to represent the SCE may be | OP1
conferred by the statutes on a single person or on several persons acting jointly.
Such legislation may stipulate that this provision of the statutes may be relied on as
against third parties provided that it concerns the general power of representation

60 48 (3) a Member State may determine the minimum categories of transactions and the | OP2
organ which shall give the authorisation which must feature in the statutes of SCEs
registered in its territory and/or provide that, under the two-tier system, the
supervisory organ may itself determine which categories of transactions are to be
subject to authorisation

61 | 49 The members of an D€itndes a duty,gewen aftergheyahave | R1
ceased to hold office, not to divulge any information which they have concerning the | R2
SCE the disclosure of which might be
those of its members, except where such disclosure is required or permitted under
national law provisions applicable to cooperatives or companies or is in the public
interest

62 50 (3) Where employee participation is provided for in accordance with Directive | OP4
2003/72/EC, a Member State may providet hat t he supervisor|R1
decision-making shall, by way of derogation from the provisions referred to in
paragraphs 1 and 2, be subject to the rules applicable, under the same conditions,
to cooperatives governed by the law of the Member State concerned

63 | 51 Members of management, supervisory and administrative organs shall be liable, in | R1
accordance with the provisions applicable to cooperatives in the Member State in
which the SCE6s registered of f istieed byghe
SCE following any breach on their part of the legal, statutory or other obligations
inherent in their duties

64 52 (1) (b) | The general meeting shall decide on matters for which it is given sole responsibility | R3
by: (a) ¢é; (obn) otfh et hlee gMesmhbaetri St at e i n| but
office is situated, adopted under Directive 2003/72/EC R1

65 | 52 (2) the general meeting shall decide on matters for which responsibility is given to the | R3
general meeting of a cooperative governed by the law of the Member State in which | but
the SCE6s registered office is situateRl
the SCEO6s statutes in accordance with

66 53 Without prejudice to the rules laid down in this section, the organisation and | R1
conduct of general meetings together with voting procedures shall be governed by
t he |l aw applicable to cooperatives i
registered office is situated

67 54 (1) An SCE shall hold a general meeting at least once each calendar year, within six | R1
months of the end of its financial year, unless the law of the Member State in which
the SCE6s registered office is situat
same type of activity as the SCE provides for more frequent meetings

68 54 (1) A Member State may, however, provide that the first general meeting may be held | OP1
at any time in the 18 months foll owing

69 54 (2) General meetings may be convened at any time by the management organ or the | R1
administrative organ, the supervisory organ or any other organ or competent
authority in accordance with the national law applicable to cooperatives in the
Member State in which the SCE®&s regist

70 56 (3) Where Article 61(4) is applied, relating to quorum requirements, the time between a | R3
first and second meeting convened to consider the same agenda may be reduced | but
according to the law of the Member State in which the SCE has its registered office | R1

71 | 58 (2) Member s of the SCEO6s organs and hol der|R3
debentures within the meaning of Article 64 and, if the statutes allow, any other | but
person entitled to do so under the | a|R1
office is situated may attend a general meeting without voting rights

72 59 (2) (1) | If the law of the Member State in which the SCE has its registered office so permits, | R3
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the statutes may provide for a member to have a number of votes determined by | but
his/her participation in the cooperative activity other than by way of capital | R1
contribution. This attribution shall not exceed five votes per member or 30 % of total
voting rights, whichever is the lower

73 59 (2) (2) | If the law of the Member State in which the SCE has its registered office so permits, | R3
SCEs involved in financial or insurance activities may provide in their statutes for | but
the number of votes to be determinedRl
cooperative activity including participation in the capital of the SCE. This attribution
shall not exceed five votes per member or 20 % of total voting rights, whichever is
the lower

74 59 (2) (3) | In SCEs the majority of members of which are cooperatives, if the law of the | R3
Member State in which the SCE has its registered office so permits, the statutes | but
may provide for the number of votes to be determined in accordance with the | R1
membersé participation in the cooper g
capital of the SCE and/or by the number of members of each comprising entity

75 59 (3) As regards voting rights which the statutes may allocate to non-user (investor) | R3
members, the SCE shall be governed by the law of the Member State in which the | but
SCE has its registered office R1

76 59 (4) If, on the entry into force of this Regulation, the law of the Member State where an | R3
SCE has its registered office so permits, the statutes of that SCE may provide for | but
the participation of employeesd reprhe|R1
section or sectori al meetings, provi de
together control more than 15 % of total voting rights

77 | 61(3)(2) | Member States shall be free to set the minimum level of such special quorum | OP2
requirements for those SCEs having their registered office in their territory

78 61 (4) (2) | In the cases referred to in the first subparagraph, at least two thirds of the votes | R1
cast validly must be cast in favour, unless the law applicable to cooperatives in the
Memb e r State in which the SCE®&s regist
majority

79 1 63(1) Where the SCE undertakes different activities or activities in more than one | R3
territorial unit, or has several establishments or more than 500 members, its | but
statutes may provide for sectorial or section meetings, if permitted by the relevant | R1
Member State legislation

80 65 (1) Without prejudice to mandatory provisions of national laws, the statutes shall lay | R3
down rules for the allocation of the surplus for each financial year but

R1

81 68 (1) For the purposes of drawing up its annual accounts and its consolidated accounts if | R3
any, including the annual report accompanying them and their auditing and
publication, an SCE shall be subject to the legal provisions adopted in the Member
State in which it has its registered office in implementation of Directives 78/660/EEC
and 83/349/EEC.

82 68 (1) However, Member States may provide for amendments to the national provisions | OP4
implementing those Directives to take account of the specific features of
cooperatives

83 68 (2) Where an SCE is not subject, under the law of the Member State in which the SCE | R3
has its registered office, to a publication requirement such as provided for in Article
3 of Directive 68/151/EEC, the SCE must at least make the documents relating to
annual accounts available to the public at its registered office

84 69 (1) An SCE which is a credit or financial institution shall be governed by the rules laid | R3
down in the national law of the Member State in which its registered office is
situated under directives relating to the taking up and pursuit of the business of
credit institutions as regards the preparation of its annual and, where appropriate,
consolidated accounts, including the accompanying annual report and the auditing
and publication of those accounts

85 |69 (2) An SCE which is an insurance undertaking shall be governed by the rules laid down | R3

in the national law of the Member State in which its registered office is situated
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under directives as regards the preparation of its annual and, where appropriate,
consolidated accounts including the accompanying annual report and the auditing
and publication of those accounts

86

70

The statutory audit o fs ardrits cBrSdidated aacoumts i
any shall be carried out by one or more persons authorised to do so in the Member
State in which the SCE has its registered office in accordance with the measures
adopted in that State pursuant to Directives 84/253/EEC and 89/48/EEC

R3

87

71

Where the law of a Member State requires all cooperatives, or a certain type of
them, covered by the law of that State to join a legally authorised external body and
to submit to a specific system of auditing carried out by that body, the arrangements
shall automatically apply to an SCE with its registered office in that Member State
provided that this body meets the requirements of Directive 84/253/EEC

R1

88

72

As regards winding-up, liquidation, insolvency, cessation of payments and similar
procedures, an SCE shall be governed by the legal provisions which would apply to
a cooperative formed in accordance with the law of the Member State in which its
registered office is situated, including provisions relating to decision-making by the
general meeting

R1

89

73(1) (1)

On an application by any person with a legitimate interest or any competent
authority, the court or any competent administrative authority of the Member State
where the SCE has its registered office shall order the SCE to be wound up where it
finds that there has been a breach of Article 2(1) and/or Article 3(2) and in the
cases covered by Article 34

OB

90

73(1) (2

The court or the competent administrative authority may allow the SCE time to
rectify the situation. If it fails to do so within the time allowed, the court or the
competent administrative authority shall order it to be wound up

OB

91

73 (2)
73 (3)
73 (4)

When an SCE no longer complies with the requirement laid down in Article 6, the
Member State in whicht he SCEG6s registered office
measures é The Member State in which
shall put in place the measures necessary to ensure that an SCE which fails to
regularise its position in accordance with paragraph 2 is liquidated. The Member
State in which the SCE®b6s registered o
appropriate remedy with regard to any established infringement of Article 6

OB

92

73 (5)

Where it is established on the initiative of either the authorities or any interested
party that an SCE has its head office within the territory of a Member State in
breach of Article 6, the authorities of that Member State shall immediately inform
the Member State i n wdhofficeissitudteel SCEO6s r e

OB

93

74

Without prejudice to provisions of national law requiring additional publication, the
initiation and termination of winding-up including voluntary winding-up, liquidation,
insolvency or suspension of payment procedures and any decision to continue
operating shall be publicised in accordance with Article 12

R3

94

75

Net assets shall be distributed in accordance with the principle of disinterested
distribution, or, where permitted by the law of the Member State in which the SCE
has its registered office, in accordance with an alternative arrangement set out in
the statutes of the SCE

R3
but
R1

95

76 (4)

The draft terms of conversion shall be made public in the manner laid down in each
Member Stateds | aw a ethdgereraltmeeting eallethto decide
on conversion

R3

96

76 (5)

Before the general meeting referred to in paragraph 6, one or more independent
experts appointed or approved, in accordance with the national provisions, by a
judicial or administrative authority in the Member State to which the SCE being
converted into a cooperative is subject, shall certify that the latter has assets at
least equivalent to its capital

R3

97

76 (6)

The general meeting of the SCE shall approve the draft terms of conversion
together with the statutes of the cooperative. The decision of the general meeting
shall be passed as laid down in the provisions of national law

R3
but

98

77 (1)

If and so long as the third phase of EMU does not apply to it, each Member State

OoP2
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may make SCEs with registered offices within its territory subject to the same | R2
provisions as apply to cooperatives or public limited-liability companies covered by
its legislation as regards the expression of their capital

99 77 (2) If and so long as the third phase of EMU does not apply to the Member State in | OP2
which an SCE has its registered office, the SCE may, however, prepare and publish | R2
its annual and, where appropriate, consolidated accounts in euro. The Member
State may require t hratwhdarehapprofriG& &ansolidated
accounts be prepared and published in the national currency under the same
conditions as those laid down for cooperatives and public limited-liability companies
governed by the law of that Member State

100 | 78 (1) Member States shall make such provision as is appropriate to ensure the effective | OB
application of this Regulation
101 | 78 (2) Each Member State shall designate the competent authorities within the meaning of | OB

Articles 7, 21, 29, 30, 54 and 73. It shall inform the Commission and the other
Member States accordingly

Apart from the general one in art. 8, par. 1, c¢), there are 101 specific references in a
Regulation made up of 80 articles, which means more than one reference (1.25
references, to be precise) for each article on average. It goes without saying that this
mechanism risks seriously hampering the effectiveness of the SCE Regulation and
reducing the probability of its success. As will be pointed out later, references to national
law are seen as a major problem by the stakeholders consulted for this research, which
represents a cause of complexity of the SCE Regulation, which is considered, in turn, a
major dissuasive factor for setting up an SCE.

In fact, in light of the above finding, one must question whether the provisions of the SCE
Regulation, despite the wording of art. 8, play a primary role in the regulation of the SCE,
considering the scope of the regulation. From this point of view, it seems that in reality
both European and national law have an equal role in regulating the SCE, while self-
regulation via statutes occupies a residual role.

The situation is even worse if one considers that these 101 references are not all of the
same nature but variable; furthermore, that these 101 references do not all refer to the
same branch of national law; finally that, when reference is made to cooperative law, the
complexity and variability of cooperative law in Europe contribute to making SCE law a
system which even the most expert specialist would find it difficult to govern.

The analysis will now be directed to classifying these references in useful categories. To
do this, one must take into account the nature of the reference, and its object.
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2.1.4.1. Options and national implementation rules

According to their nature, a relevant number of references in the SCE Regulation can be
grouped in the c &tWitgmothisycategdry, dpiopstcanathers e divided
into subcategories according to their function.

In this text and related tables, options in the strict sense are only considered those
provisions of the SCE Regulation which give Member States the power to dictate a

particular rule on SCE, either different from, or additional to that provided by the SCE
Regulation, so that rules governing SCEs remain those provided for by the SCE
Regulation where the option is not implemented by the MS. Furthermore, an option is in
nearly al/|l cases introduced by the formula fia
one. This is the typical case of art. 6, according to which the Member State may oblige

SCEs registered in its territory to locate the head office and the registered office in the

same place, while the SCE Regulation only requires the registered office to be located in

the same Member State in which the head office is situated. Another clear example can be

found in the provisions allowing MSs (and EEA countries) to determine the minimum

and/or the maximum number of members of SCE organs (art. 37, par. 4; 39, par. 4; 42,

par. 2, subpar. 1). On the other hand, as pointed out below, there are many situations in

which it is not evident whether the SCE Regulation awards MSs a real option or only refers

to Member Statesd nati onal macpaftharsle chthecSEBR i t i on
itself or of SCE statutes.

In fact, options in the SCE Regulation raise a number of problematic issues.

Firstly, returning to the issue of identification of options and their distinctions from simple
references, this division is not straightforward. For example, one may consider art. 14, par.

1, subpar. 2, which allows SCE statutes to provide for the admission of investor (non-user)
members only if national law so permits. Strictly speaking, this does not appear to be a

real option, but only a reference to the applicable national legislation. Nevertheless, a
Member State (whose legal system lacks such a provision) might well adopt a specific rule

stating that SCEs are allowed to admit investor-members (regardless of whether the same
possibility is given to national law cooperatives, if art. 9 of the SCE R is meant to operate

only in favour of SCEs) , thus #Atransformingo
same conclusion holds true with regard to other provisions, such as art. 59, par. 2, among

others. The most significant example of this is provided by the Dutch SCE implementation

Il aw, whose art. 8 states: Aithe statutes of a

% Pparticular attention to options and their implementation is given by the EC in the contract relating to this
study. Also in the report by Ernst & Young, Study on the operation and the impacts of the Statute for a
European Company (SE). Final report 9 December 2009, the analysis of option implementation assumes a key
role.
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office in the Netherlands may provide that the membership is available for non-using
me mber s, as referred to in article 14,
states that Aiin the cases referred to i
statutes of a European Cooperative Society may provide for sectorial meetings or section
meetingso.

The above clearly reveals that, however interesting an analysis of option implementation
might be, this could never be complete, for only the analysis of all implementation rules
can give the overall picture of SCE Regulation implementation by MSs (and EEA
countries).

The category of Afoptionso, therefore,
instrument.

Secondly, it is not evident whether the option must be expressly exercised by the Member
State or, when not, corresponding national rules apply equally and automatically, although
not specifically dictated for the SCE. For example, should art. 2, par. 2, be intended in the
sense that it requires a specific national provision on SCE, or in the sense that, where the
existing national law generally permits that an organisation whose head office is not within
the European Union may take part in the foundation of a national law company, such
permission also regards the foundation of an SCE? (The same question may regard art.
39, par. 4, among others). To answer in the affirmative would imply that corresponding
national rules apply to SCEs even though, strictly speaking, the matter is covered by an
option: in such a case the difference hld
almost dissolve.

In this regard one must also consider that SCE implementation laws frequently make an
explicit general reference to the national legal system, by declaring the national law on
cooperatives and/or companies applicable to an SCE. In Lithuanian SCE law X-696, for
exampl e, there is a provision according
which have their registered office in the Republic of Lithuania shall be governed mutatis
mutandis by the legal norms of the Republic of Lithuania regulating cooperative societies
(cooperatives) and public limited liability companies to the extent that the Regulation
permits and the Regulation, this Law and other legal acts regulating European cooperative

paragrap

n artic

mi ght b e

t ween a l

t o whi

societies do not e s 1, ad.13] Lavin X-G96).hire thisvand egoivalént r t

cases, the issue is whether such general reference can be considered an exercise of
options with regard to matters which find regulation in the national cooperative and/or
company law referred to.

Even more relevant is the case of MSs that have not implemented the SCE Regulation,

assuming that their national cooperative law was already adequate to deal with SCEs
without the need to create a special implementation law. This is particularly the case of
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Italy and Malta, as the other countries which have not yet implemented the SCE
Regulation have shown their intention to implement the SCE Regulation with a specific law
in the near future (for example, in Spain where the legislative process is in an advanced
stage). If it is correct that options must be specifically implemented by MSs, then the
strategy of not implementing the SCE Regulation, and relying on the current national law,
would fail to give a national identity to the SCE. This would regard not only the internal
organisation of the SCE (for example the functioning of its organs), but also other aspects,
such as the transfer of the registered office.

The best example is offered by the Italian case. In the ministerial communication related to
the SCE Regulation (the same communication which maintains that no SCE
implementation law is necessary in ltaly), it is affirmed that the certificate of art. 7, par. 8,
SCE R, may not be issued by the competent authority before SCE indivisible assets have
been devolvedt o A mut ual fundso, according to the princ
remaining assets applicable to Italian cooperatives?®. However, it must be recalled that
Italy has not issued any SCE implementation law and therefore it is doubtful that the option
laid down in art. 7, par. 14, subpar. 1, could be considered as having been exercised by
this country®’. A counterargument could be, however, that when MSs have designated the
competent authority within the meaning of art. 7, par. 14, subpar. 1, this designation is
functionally equivalent to the exercise of the pertinent option.

Thirdly, one must inquire how options must be implemented by MSs, whether MSs are free
in this regard or must follow specific criteria?®. There are two possible answers. The first is
that, if the SCE Regulation awards an option, the MS is free to determine the content of
the national rule of implementation. The second is that, in this case, the principle of non
discrimination of art. 9, SCE R, must guide national legislators, so that options must be
implemented in view either of promoting an SCE or of rendering its legal treatment equal
to the treatment accorded to national cooperatives, but never with the end of thwarting an
SCE in comparison to a national cooperative.

With regard to their object, options in the SCE Regulation may be grouped as follows:

i afirst group (OP1 in table 3 below), consisting of four options, serves the purpose
of enlarging the capacity of an SCE: therefore, if the option is implemented by MSs,
the SCE could benefit; one of these options (that of art. 2, par. 2: no 1 of table 3
below) has a public interest rationale, while the other three relate mainly to the
governance of the SCE;

%6 At least those which are mainly mutual cooperatives: see the Italian report in part Il of this final study.

%" Eor further comments on this issue, see the Italian report in part Il of this final study.

2 The SCE Regulation itself identifies such criteria at times: see, for example, art. 50, par. 3, which mentions
the same conditions applicable to cooperatives governed by the law of the Member State concerned.
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a second group (OP2 in table 3 below), consisting of ten options, restricts the SCE
freedom of self-regulation: therefore, the implementation of such options is
detrimental for the SCE; only three of these options (those in art. 6, 77, par. 1 and
2: respectively no 2, 29 and 30 of table 3 below) concern the public interest of the
MS; one (that in art. 37, par. 7: no 11 of table 3 below) may be justified by the
protection it offers employees participating in an SCE; while the remaining six
pertain to the governance of the SCE;

a third group (OP3 in table 3 below), consisting of six options, may be distinguished
from the second group only by the fact that the implementation of these options
serves the purpose of protecting third parties, such as SCE members or creditors
(those in articles 7, par. 2; 7, par. 7, subpar. 1; 7, par. 7, subpar. 2; 28, par. 2:
respectively no 3, 4, 5 and 10 of table 3 below), or the public interest (those in art.
7, par. 14, subpar. 1, and art. 21: respectively no 6 and 9 of table 3 below);

a fourth group (OP4 in table 3 below) includes nine options which cannot be
included in the former three groups; most of these options (with the sole exception
of those in no 8 and 28) relate to the SCE governance;

one option, that of art. 37, par. 2, subpar. 2 (OP1/2, no 13 in table 3 below), can be
included in both the first and second group; this, too, concerns SCE governance.

2.1.4.1.1. The implementation of options in MSs and EEA countries

Table 3 below presents all 30 options (at least, those which, according to our
interpretation, should be considered as such). The subsequent tables 3a and 3b
synthetically show whether these options were implemented or not by the 30 countries
involved in this research (Y = Yes; N = No; NA = Not applicable), while tables 4a and 4b
provide figures on option implementation.

In considering tables 3a and 3b, and the corresponding figures in tables 4a and 4b, one
must take into account several factors which suggest that they be evaluated cum grano
salis, and particularly that:

six countries have not adopted any implementation law at all; nonetheless, they are
included in the tables as they had not implemented options (this choice is correct in
light of the aforementioned argument that, for an option to be considered
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implemented, a state must expressly opt for it in the SCE implementation law or
elsewhere);

0 moreover, in Romania and Bulgaria (and particularly in the former country) the
national SCE implementation measure confined itself to dictating only the most
essential provisions for allowing the establishment of SCEs in the country (and,
therefore, option implementation is null in Romania and almost null in Bulgaria);

U options 16 and 21 are very general, so that answering YES or NO partly depends
on the discretion of interpreters: How should a case be considered in which MSs
only provided for the minimum or maximum number of organs? Is it an example of
implementation of options 16 and 21? Moreover, how should a case be considered
in which MSs simply declared applicable their national rules on cooperatives to the
SCE one-tier or two-tier system of administration and control? Is it an example of
implementation of options 16 and 21?

i the considerable number of legal provisions to be dealt with in this regard and the
language barrier could lead to minor mistakes.

More detailed and comparative tables of option implementation, including the content of

the implementation rule (where appropriate), are provided in appendix 1 to part | of this
final study.
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Table 3. Options in the SCE Reqgulation

No

Art.

Content

2 (2)

A Member State may provide that a legal body the head office of which is not in the
Community may participate in the formation of an SCE provided that legal body is
formed under the law of a Member State, has its registered office in that Member
Stateand hasarealandcont i nuous | ink with a Memb

OP1

The registered office of an SCE shall be located within the Community, in the same
Member State as its head office. A Member State may, in addition, impose on SCEs
registered in its territory the obligation of locating the head office and the registered
office in the same place

OoP2

7(2)

The management or administrative organ shall draw up a transfer proposal and
publicise it in accordance with Article 12, without prejudice to any additional forms
of publication provided for by the Member State of the registered office

OP3

7(7) D)

Before the competent authority issues the certificate mentioned in paragraph 8, the
SCE shall satisfy it that, in respect of any liabilities arising prior to the publication of
the transfer proposal, the interests of creditors and holders of other rights in respect
of the SCE (including those of public bodies) have been adequately protected in
accordance with requirements laid down by the Member State where the SCE has
its registered office prior to the transfer

OP3

7(1) (2

A Member State may extend the application of the first subparagraph to liabilities
that arise, or may arise, prior to the transfer

OP3

7(14) (1)

The laws of a Member State may provide that, as regards SCEs registered in that
Member State, the transfer of a registered office which would result in a change of
the | aw applicable shall not take eff
authorities opposes it within the two-month period referred to in paragraph 6. Such
opposition may be based only on grounds of public interest

OP3

114 @)

In this case, a Member State may provide that the management organ or the
administrative organ of the SCE shall be entitled to amend the statutes without any
further decision from the general meeting

OP1

12 (2)

However, Member States may provide for derogations from the national provisions
implementing that Directive to take account of the specific features of cooperatives

OP4

21

The laws of a Member State may provide that a cooperative governed by the law of
that Member State may not take part in the formation of an SCE by merger if any of
that Me mber Statebds competent authori
certificate referred to in Article 29(2)

OP3

10

28 (2)

A Member State may, in the case of the merging cooperatives governed by its law,
adopt provisions designed to ensure appropriate protection for members who have
opposed the merger

OP3

11

35 (7)

Member States may make a conversion conditional on a favourable vote of a
qualified majority or unanimity in the controlling organ of the cooperative to be
converted within which employee participation is organised

OP2

12

37 (1)

A Member State may provide that a managing director is responsible for the current
management under the same conditions as for cooperatives that have registered
of fices within that Member Statebs ter

OP4
R1

13

37(2) (2

A Member State may require or permit the statutes to provide that the member or

members of the management organ are appointed and removed by the general

OP
1/2
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meeting under the same conditions as for cooperatives that have registered offices
within its territory

14

37 (3)

No person may at the same time be a member of the management organ and of the
supervisory organ of an SCE. The supervisory organ may, however, nominate one
of its members to exercise the function of member of the management organ in the
event of a vacancy. During such period, the functions of the person concerned as
member of the supervisory organ shall be suspended. A Member State may impose
a time limit on such a period

OoP2

15

37 (4)

The number of members of the management organ or the rules for determining it
shall be I aid down in the SCEO6s aytfiata
minimum and/or maximum number

OoP2

16

37 (5)

Where no provision is made for a two-tier system in relation to cooperatives with
registered offices within its territory, a Member State may adopt the appropriate
measures in relation to SCEs

OP4

17

39 (4)

The statutes shall lay down the number of members of the supervisory organ or the
rules for determining it. A Member State may, however, stipulate the number of
members or the composition of the supervisory organ for SCEs having their
registered office in its territory or a minimum and/or a maximum number

OP2

18

40 (3)

The supervisory organ may require the management organ to provide information of
any kind, which it needs to exercise supervision in accordance with Article 39(1). A
Member State may provide that each member of the supervisory organ also be
entitled to this facility

OP4

19

42 (1)

A Member State may provide that a managing director shall be responsible for the
current management under the same conditions as for cooperatives that have
regi stered offices within that Member S

OP4

20

42(2) (1)

The number of members of the administrative organ or the rules for determining it
shall be laid down in the statutes of the SCE. However, a Member State may set a
minimum and, where necessary, a maximum number of members

OP2

21

42 (4)

Where no provision is made for a one-tier system in relation to cooperatives with
registered offices within its territory, a Member State may adopt the appropriate
measures in relation to SCEs

OP4

22

47(2) (2)

Member States may, however, provide that the SCE shall not be bound where such
acts are outside the objects of the SCE, if it proves that the third party knew that the
act was outside those objects or could not in the circumstances have been unaware
of it; disclosure of the statutes shall not of itself be sufficient proof thereof

OP4

23

47 (4)

A Member State may stipulate that the power to represent the SCE may be
conferred by the statutes on a single person or on several persons acting jointly.
Such legislation may stipulate that this provision of the statutes may be relied on as
against third parties provided that it concerns the general power of representation

OP1

24

48 (3)

a Member State may determine the minimum categories of transactions and the
organ which shall give the authorisation which must feature in the statutes of SCEs
registered in its territory and/or provide that, under the two-tier system, the
supervisory organ may itself determine which categories of transactions are to be
subject to authorisation

OP2

25

50 (3)

Where employee participation is provided for in accordance with Directive

2003/ 72/ EC, a Member State may provide
decision-making shall, by way of derogation from the provisions referred to in

paragraphs 1 and 2, be subject to the rules applicable, under the same conditions,

to cooperatives governed by the law of the Member State concerned

OP4
R1
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26 | 54 (1) A Member State may, however, provide that the first general meeting may be held | OP1
at any time in the 18 months following

27 | 61(3) (2) | Member States shall be free to set the minimum level of such special quorum | OP2
requirements for those SCEs having their registered office in their territory

28 | 68 (1) However, Member States may provide for amendments to the national provisions | OP4
implementing those Directives to take account of the specific features of
cooperatives

29 | 77 (1) If and so long as the third phase of EMU does not apply to it, each Member State | OP2
may make SCEs with registered offices within its territory subject to the same | R2
provisions as apply to cooperatives or public limited-liability companies covered by
its legislation as regards the expression of their capital

30 | 77 (2) If and so long as the third phase of EMU does not apply to the Member State in | OP2
which an SCE has its registered office, the SCE may, however, prepare and publish | R2

its annual and, where appropriate, consolidated accounts in euro. The Member
State may r equi r annual larat wherehapprofiate& &ansolidated
accounts be prepared and published in the national currency under the same
conditions as those laid down for cooperatives and public limited-liability companies
governed by the law of that Member State
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Table 3a. Are the options implemented? (AT-IS)

IS

IE

NA
NA

HU

FR

NA
NA

Fl

NA
NA

ES

NA
NA

EL

NA
NA

EE

DK

DE

NA
NA

Ccz

CYy

NA
NA

BG

BE

NA
NA

AT

NA
NA

10
11
12
13
14
15
16
17
18
19
20
21

22
23
24
25

26
27
28
29
30
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Table 3b. Are the options implemented? (IT-UK)

UK

SK

NA
NA

SI

NA
NA

SE

RO

PT

NA
NA

PL

NO

NL

NA
NA

MT

NA
NA

LV

LU

NA
NA

LT

LI

IT

NA
NA

10
11
12
13
14
15
16
17
18
19
20
21

22
23
24
25

26
27
28
29
30
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Table 4a. Option implementation: total by country

COUNTRY IMPLEMENTED NOT IMPLEMENTED NOT APPLICABLE
AUSTRIA 12 16 2
BELGIUM 14 14 2
BULGARIA 3 27 0
CYPRUS 17 11 2
CZECH REPUBLIC 13 17 0
DENMARK 17 13 0
ESTONIA 9 21 0
FINLAND 9 19 2
FRANCE 19 9 2
GERMANY 17 11 2
GREECE 0 28 2
HUNGARY 11 19 0
ICELAND 16 14 0
IRELAND 13 15 2
ITALY 0 28 2
LATVIA 13 17 0
LIECHTENSTEIN 14 16 0
LITHUANIA 11 19 0
LUXEMBOURG 0 28 2
MALTA 0 28 2
NETHERLANDS 9 19 2
NORWAY 13 17 0
POLAND 15 15 0
PORTUGAL 0 28 2
ROMANIA 0 30 0
SLOVAKIA 15 13 2
SLOVENIA 14 14 2
SPAIN 0 28 2
SWEDEN 18 12 0
UNITED KINGDOM 19 11 0
TOTAL 311 557 32
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Table 4b. Option implementation: total by option

No IMPLEMENTED NOT IMPLEMENTED NOT APPLICABLE
1 14 16 0
2 9 21 0
3 14 16 0
4 20 10 0
5 10 20 0
6 16 14 0
7 7 23 0
8 2 28 0
9 15 15 0
10 12 18 0
11 2 28 0
12 12 18 0
13 17 13 0
14 13 17 0
15 17 13 0
16 12 18 0
17 17 13 0
18 10 20 0
19 16 14 0
20 19 11 0
21 15 15 0
22 5 25 0
23 13 17 0
24 4 26 0
25 1 29 0
26 5 25 0
27 1 29 0
28 4 26 0
29 5 9 16
30 4 10 16
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2.1.4.1.2. SCE Regulation option implementation and SE Regulation option
implementation: a comparison by country

Table 1 in appendix 1a to part | of this final study shows options in the SCE Regulation
and the exact corresponding options in the SE Regulation, while subsequent table 2 in the
same appendix compares SCE and SE option implementation, highlighting differences in
this implementation by the concerned countries. Data on SE option implementation are
taken from Er ns Stud§onYthe opargtionsand2h@ inpacts of the Statute for
a European Company (SE) i a report drawn up following a call for tender from the
European Commission. The comparison is limited to 24 options (those which have exactly
the same content in both European regulations) and 25 countries (as information on option
implementation is provided for only 25 countries in the Ernst & Young report, with the
exclusion of Ireland, Iceland, Liechtenstein, Lithuania and Malta).

2.1.4.1.3. Options in the perspective of SCE Regulation reform

In general, the technique of options should serve the purpose of allowing MSs (and EEA
countries) to adapt the regulation of SCEs to their desiderata. Consequently, from a trans-
national perspective, the implementation of options may enlarge the diversity of treatment
among SCEs registered in diverse countries.

In addition, the technique of options raises, among others, those main interpretative
guestions which have been pointed out in paragraph 2.1.4.1. of this chapter.

This approach should be re-considered by European legislators, who, moreover, recently
manifested their willingness to go beyond it in the 2008 proposal for a Council regulation
on the statute for an SPE, which at present contains only two options (those in points 29
and 30 of Tables 3, 3a, 3b and 4b above).

If there is political consensus on the opportunity to revise the SCE Regulation, these
arguments should at least be considered:

0 in general, the total number of options should be reduced, by eliminating those
which principally regard SCE internal organisation (its governance), namely, 17
options indicated in points 7, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25,
26, 27 of Tables 3, 3a, 3b and 4b above; moreover, these options do not appear to
be of crucial importance, not even from the point of view of the identity of a
cooperative; there is no apparent reason why (and homogeneity of SCEs and
national cooperatives may not certainly be one, as the SCE is an autonomous
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parallel European legal form) these matters should be left to the judgement of MSs
and not directly regulated by the SCE Regulation itself”®, nor left to the
discretionary power of SCE statutes®;

more particularly, options 16 and 21 make no sense as such, given that, if one
argues that a measure is necessary, then this measure should not be entrusted to
an optional implementation; rather, there are three possible alternatives in this
regard:

0 either an MS (or EEA country) is obliged to adopt appropriate measures for
the one-tier or the two-tier SCE system of administration and control (where
the national legal system lacks these measures), or

0 amore complete SCE Regulation provides these rules itself, or

o the SCE Regulation leaves the regulation of these matters to SCE statutes,
thus increasing the power of SCE self-regulation;

as to options 8 and 28, considering that MSs (and EEA countries) have not taken
advantage of them (as Tables 4a and 4b above clearly show), these could be
eliminated as well;

as to the remaining 11 options (1, 2, 3, 4, 5, 6, 9, 10, 11, 29, 30):

0 option 1 is related to the omnipresent issue of the coincidence of the
registered office and the head office of companies, which is one of the
pillars of the SCE Regulation (see art. 6); the SCE Regulation could not
contradict itself, and this is probably why art. 2, par. 2, was conceived as an
option for MSs and not directly as a permissive rule for SCEs; as long as
art. 6 remains untouched®, given that the implementation of this option
potentially enlarges the capacity of an SCE, option 1 must be maintained,;

0 option 2, on imposing on SCEs the obligation of locating the head office and
the registered office in the same place within the territory of the MS of
registration, must be pondered in light of art. 2, par. 2, as well: modification
of art. 2, par. 2, according to the recent trend favouring the incorporation
theory (against the real seat theory), would, of course, make option 2
meaningless;

0 options 3-6 should be maintained as they try to deal with a matter which is
relatively new and contrasted in the European legal framework (the transfer

2 E.g., the SCE Regulation itself could determine the time limit in art. 37, par. 3; or award each member of the
supervisory organ the facility provided for in art. 40, par. 3.

% E g., with regard to the number of members of the organs.

% The point will be addressed later, but it is immediately worth noting that the proposal for SPE Regulation, in
accordance with the Centro judgement of the ECJ of 9.3.2009 (C-212/97), does not require the SPE to have its
central administration or principal place of business, that is to say, its head office, in the MS in which it has its
registered office (art. 7, par. 2).
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of the registered office) and definitely involves national sensitivity, all of
which needs to be taken adequately into account; nonetheless, in option 6
the notion of Apubl i stify state appositert 0 the
transfer of SCE registered office, would need to be better defined by
providing a few examples of its possible application;

0 options 9 and 10 should be maintained,;

0 option 11 has only been implemented twice by MSs (and EEA countries)
and therefore could be substituted by a direct provision of the SCE
Regulation which provides for the favourable vote of a qualified majority or
leaves the matter (whether to provide for such favourable vote or not) to
SCE statutes;

o0 options 29 and 30 relate to a transitory and economic public order issue,
and therefore should be maintained.

In sum, the general criterion suggested here to reduce the number of options is to maintain
only those options justifiable in terms of the cross-border nature of the SCE and the
protection of the public interest or the interest of third parties. In contrast, options related to
pure organisational matters should be replaced either by a (mandatory or default) rule of
the SCE Regulation, or by self-regulation.

2.1.4.2. National rules which apply in virtue of specific references

In addition to the general reference in art. 8, par. 1, c), and those references which may be
qualified as fAoptionsd or Aobligations?o,
national law in the SCE Regulation.

These references may be classified according to both the branch of national law to which
they refer and to their object (as in the analysis of options described above).

References indicated b yerdrdtlydo national comgedatve 1@v:
there are 14, and their object is mainly connected to the formation (4, 23, 24, 29 of table 2
above) and governance of the SCE (55, 57, 66, 67, 69, 78 of table 2 above); two relate to
duties of conduct and liability (61 and 63 of table 2 above); another regards regulation of
extraordinary events (88 of table 2 above); yet another external control (87 of table 2
above).

References indicated by @AR20 in table 2

liability company law: there are 13, and their object is mainly connected to SCE formation
(3,5, 26, 27, 29, 30, 32, 35, 36 of table 2 above); three regard the matter of disclosure (14,
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17, 18 of table 2 above); and another regards duties of conduct (6 of table 2 above). In
certain cases, national public limited-liability company law only applies when the reference
to national cooperative law fails (see 24, 32 and 61 of table 2 above).

References indicated by AR30 in tabullabr@hchabove

of national law, although the majority of them can be considered as implicit references to
cooperative | aw, in which case they are i

There are 21 R3-type references, which deal with many aspects, mainly SCE formation
and disclosure requirements (see 2, 8, 11, 13, 19, 28, 34, 37-40, 42, 57, 81, 83-86, 93, 95,
96 of table 2 above).

There are 17 R3 but R1-type references, which deal almost exclusively with matters
related to SCE internal governance (see 21, 22, 53, 54, 56, 64, 65, 70, 72-76, 79, 80, 94,
97 of table 2 below).

As observed above, the role these references assign to national law is not mainly to
provide additional rules and fill potential gaps in the SCE Regulation and in SCE statutes,
as envisaged by the general provision in art. 8, SCE R, when it deals with the law
applicable to SCEs. Consequently, as represented by figure 1 below, thanks to these
references, national law ends up assuming a role substantially equal (or even superior) to
that of the SCE Regulation if one considers the quantity and importance of matters
regulated.

Indeed, almost all of these specific references to national law - regardless of the matter
concerned (formation, governance, publicity, protection of creditors, etc.) and the branch of
the law they refer to (cooperative or public limited-liability company law) - either give
precedence to the national law provision over the SCE Regulation provision, or qualify a
certain national law provision as mandatory for SCEs or necessary for SCE statutes to
adopt particular organisational solutions. The cases where national law, which applies in
virtue of reference, plays only the role of providing supplementary or default rules are very
limited (see references 22, 23, 24, 64, 65, 66, in table 2 below).

Therefore, providing only a few examples:

0 in a first group of cases, the SCE Regulation dictates a rule, but at the same time
states that if there is a contrary provision of national law, this contrary provision

prevails (e.g., art. 54, par . 1, SCE R, according

general meeting at least once each calendar year, within six months of the end of
its financi al year , unl ess the | aw of
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office is situated applicable to cooperatives carrying on the same type of activity as
the SCE provides for )more frequent meetingsbo

U in another group of cases, the SCE Regulation empowers SCE statutes to regulate
a matter, while providing, however, that self-regulation is subject to mandatory

provisions of nati onal law (e.g., art . 65,
mandatory provisions of national laws, the statutes shall lay down rules for the
all ocation of the surplus for each financi al

U in similar cases, the SCE Regulation awards SCE statutes an option which the
SCE is allowed to exercise only if national law does not provide otherwise (e.g., art.

46, par . 1, subpar. 1, SCE R: fifan SCEO6s stat.l
meaning of Article 48 of the Treaty to be a member of one of its organs, provided

t hat the | aw applicable to cooperatives in t
regi stered of fice i s situated does not pr o

legitimates SCE statutes to do so (e.g., art. 46, par. 3 , SCE R: Afan SCEOG6s s
may, in accordance with the law applicable to cooperatives in the Member State,

lay down special conditions of eligibility for members representing the
administrative organo) ;

U even more complex is the situation where SCE Regulation lays down a rule, while
permitting SCE statutes to derogate from it, but only provided that the content of
the derogating provision would be permitted by national law (e.g., art. 75, SCE R,
which states that: inet a daneetwih the priadipleofb e di st
disinterested distribution, or, where permitted by the law of the Member State in
which the SCE has its registered office, in accordance with an alternative
arrangement set out in the statutes of the SC

Given this, comparing the formal hierarchy of sources of SCE law with the substantial
scope of each legal source, the result is that both the SCE Regulation and national law are
at the top of the pyramid, while SCE statutes only play a secondary role, as Figure 1 below
seeks to represent.
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Fig. 1. SCE law: hierarchy of sources of SCE law and their scope
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I n the contract regarding this study, t he
Regulation in the future should provide simpler and stronger rules, and whether references

back to national | aws should be minimi sed?o.

After the critical examination of the complex system arising from the SCE Regulation, the
answer cannot be but affirmative. References cannot be, however, completely eliminated.
Rather, our recommendation is to:

U make SCE law more rational;
U Dbetter organise the hierarchy of sources;

U ensure that the SCE Regulation directly regulates matters which do not appear to
be so fundamental from the MS perspective, and identify, on the contrary, the
specific cases in which the intervention of national laws appears to be necessary.

Criteria to re-arrange the entire Regulation and make it more attractive for potential
stakeholders should be identified, and in doing so one should reflect on:

U how to simplify the relationship between the various sources of SCE law: the SCE
Regulation, SCE statutes, national law;

U the opportunity to increase self-regulation (particularly with regard to governance
issues);

U consequently, when SCE Regulation should dictate mandatory rules (e.g.,
maximum number of votes an SCE statute may award investor-members) and
when it should only dictate default rules;

i finally, when national law should take precedence over SCE Regulation and SCE
statutes provisions (e.g., cross-border matters involving the economic public order
of the country, such as the transfer of the registered office, the formation by
merger, etc.).

One fundamental point is SCE cooperative identity and its definition; in particular, whether
only the SCE Regulation or, as at present, both the SCE Regulation and national laws
(legitimated by explicit references in the SCE Regulation) should identify and protect it
through mandatory rules.

cooppRaTives (7)) Euricse kai
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Given, as stakeholder consultation conducted for this research has shown, that it is not the
degree of flexibility which makes the SCE Regulation more attractive than national
cooperative law or vice versa (as may perhaps be the case with regard to the SE®),
competition between the SCE Regulation and national law (if one wants such a
competition to take place) is mainly realised on the basis of the identity of the structure
which the two regulations give rise to.

On this issue, one of the main goals of the project was to compare the SCE Regulation
and national cooperative laws with regard to those rules which principally contribute to
define cooperative identity. The results of this comparison are presented and discussed in
the next chapter, as well as summarised in appendix 3 to part | of this final study by
pertinent tables.

2.1.4.3. National rules and measures adopted in execution of obligations

Communitarian regulations are European normative acts which in principle, unlike
directives, do not need to be implemented by Member States. In fact, the European

regul ation fdAshal/l be binding in its entirety and
288, par. 2, Treaty on the functioning of the European Union - A TFEUO ) . Yet , al so
regard to regulations, Member States areobli ged t o adopt ial l measur es
necessary to implement | egally binding Union act

exists both in the case in which EC regulations do not require a national implementing law,
but this law turns out to be necessary in fact, and moreover in the case in which they
expressly require such a law.

This is exactly the case of the SCE Regulation, which explicitly requires Member States to
take measures necessary for its implementation, namely:
-fit o ma k erovisian @ is gppropriate to ensure the effective application of this

Regul ationo (art. 78, par . 1) ;

-fto designate the competent authorities within
and 730, as well as Ato informetrheéSt@dmmi axcicom dal
(art. 78, par. 2);

-Afto take appropriate measureso in the case of

(art. 73, par. 2-5).

%2 This may justify the choice to analyse the relationship between SE provisions and national public limited-
liability company law in terms of greater or less flexibility (and consequent attractiveness) from the point of view
of the majority shareholder: see Ernst & Young, Study on the operation and the impacts of the Statute for a
European Company (SE). Final report 9 December 2009, report drawn up following call for tender from the
European Commission.
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Furthermore, according to art. 11, par. 1, SCE R, MSs were required to designate a
register in accordance with the law applicable to public limited-liability companies.

As to the general provision of art. 78, par. 1, one can only refer to the implementation laws
(see table 1 above). No other specific measures in favour of the SCE are known thus far.

As to the register for the registration of SCEs according to art. 11 SCE R, some MSs and
EEA countries have expressly individuated said register in their SCE implementation law
(or other consequential measure)®, while others have neither mentioned the register in the
SCE implementation law nor designated it elsewhere. In this case, however, the register
has been de facto determined by reference to the national register of cooperatives where
existent (in this case, as pointed out below, disregarding the - apparently compulsory -
indication in art. 11, par. 1, SCE R), or to the general national register of companies. The
absence of explicit designation has not impeded the creation of SCEs: as said, six out of
17 existing SCEs have been set up in countries where no SCE implementation law exists
and the register has not been expressly individuated.

Furthermore, one must point out the inappropriateness of the reference made in art. 11,
par. 1, SCE R, to the law applicable to public limited-liability companies. In fact, according
to national cooperative laws, a specific register of cooperatives is established in some
countries (see point 4 of the comparative table of national legislation in appendix 3).
Consequently, the compulsory indication to MSs contained in art. 11, par. 1, SCE R, has
not been followed by those MSs where a specific register for cooperatives operates. Such
a decision appears to be logical, as there is no reason i particularly in light of the principle
of non discrimination laid down in art. 9, SCE R i to treat SCEs differently than national
cooperatives in this regard. In the perspective of SCE Regulation amendment, art. 11, par.
1, should certainly be one of those provisions subject to revision. Accordingly, some MSs
have established a specific register for SCEs with the same authority that holds the
register of cooperative societies®*.

The same considerations apply to the related provision in art. 12, par. 1, SCE R. Here, too,
a national implementing measure should be adopted by MSs following the indication to
select that manner of publication which applies to public limited-liability companies.
Nonetheless, considering that the Authority holding the register of art. 11, par. 1, is
normally the same Authority responsible for the publication of documents and particulars,

% See, for example, art. 31a of the Bulgarian law on the commercial register of 2006 as amended in 2007 (but
the amendment entered into force in 2008) in order to include SCE registration.
* This is, for example, the case of UK (see art. 8 of the UK SCE law).
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MSs have not followed this indication and, moreover, in certain cases, have expressly
pointed out their own diverse view®.

The table below presents national registers according to art. 11, SCE R. These are the
registers from which national experts obtained information on the existing SCEs.

Table 5. National reqgisters of art. 11, SCE R

COUNTRY NATIONAL REGISTER
AUSTRIA Commercial register
BELGIUM Register of legal entities - Moniteur belge
BULGARIA Commercial register
CYPRUS Register for cooperative societies
CZECH REPUBLIC Commercial register
DENMARK Register held by Danish Commerce and Companies Agency
ESTONIA Commercial register
FINLAND Trade register held by the National Board of Patents and Registration
FRANCE Trade and companies registry
GERMANY Register of cooperative societies
GREECE Registry of societes anonyme and limited liability companies
HUNGARY Register of enterprises
ICELAND Register of cooperative societies
IRELAND Registrar of friendly societies
ITALY Register of enterprises held by the Chambers of commerce
LATVIA Register of enterprises
LIECHTENSTEIN Register of companies held by the Office of land and public registration
LITHUANIA Register of legal entities
LUXEMBOURG Commerce and companies register
MALTA Register of cooperative societies held by the Cooperative board
NETHERLANDS Commercial register
NORWAY Register of business enterprises
POLAND Register of enterprises within the National Court Register
PORTUGAL Commercial register
ROMANIA Trade register
SLOVAKIA Business register
SLOVENIA Business register
SPAIN Commercial registrar
SWEDEN Register of SCEs held by the Swedish companies registration office (Bolagsverket)
UNITED KINGDOM Register of SCEs held by the Financial Service Authority (Great Britain); Register of
SCEs held by the Registrar of Credit Unions (Northern Ireland)

The tables in part |, appendix 2, shows the competent authorities designated by MSs (and
EEA countries) in accordance with art. 78, par. 2, SCE R

% See, for example, art. 10 of Cyprus SCE law, whi ch states: f@Notwithstanding
Companies Law, the Commissioner keeps a registry in relation to publication of documents as provided by
article 12 of the Regulation (EC) No 1435/20030.
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3. Conclusions. An unreasonably complex system of regulation which should be
simplified in order to improve its effectiveness

The discussion conducted in the preceding paragraphs of this chapter must not be seen as
a mere academic exercise (which however, even as such, it would be ungenerous to
define trivial, given the exiguous number of legal studies regarding the SCE), for it
deliberately pursues the objective of revealing and remarking on the considerable number
of questions and doubts to which the current feature of the SCE Regulation gives rise (in
particular due to the intricate system of legal sources of regulation). The resulting
complexity certainly does not promote the spreading of the SCE Regulation as it raises set
up and operation costs of an SCE. The limited number of existing SCEs and the opinion of
the consulted stakeholders (although important exceptions exist in some countries®) do
seem to confirm this judgement.

The negative judgement covers in particular the ambiguous technique of options, and the
provision of numberless specific references to national law, especially when claiming to
individuate the particular branch of this law (instead of declaring the law which applies to
national cooperatives generally applicable to SCES).

In this regard, it is worth mentioning that piece of the European Commission
communication COM(2004) 18, on the promotion of cooperative societies in Europe,

where it is stated: Adi fferences in national I
application of the ECS Statute é Thi s heterogeneity may result
operation of co-operatives on a cross-border or European level as the rights and

obligations of members, directors and third parties become unclear. This problem will

become more apparent when certain provisions of national laws are applied to European

Co-operatve Soci eti es according to their Member State

And moreover: ithe most i mportant el ement to b
Me mber Statesd to r egien$s actoedingato tBeenatioralstradiidns. q u e s
Because it is expected that the Regulation has an indirect and gradual harmonising effect,

as it becomes a reference for future legislation, particularly in the new and candidate
countries, é t h evesCGhatntiisievers mooerimpdrtant thae the regulation in

the future provides simpler and stronger rules, and that references back to national laws

are minimized?o.

% See, above all, the German report in part Il of this final study as well as stakeholder consultation in Germany
in annex | to this final study.
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Li kewi se, the High Level Group of European Compa
are important questions deserving analysis in the future application of the SCE Regulation
¢ It will be interesting to see haooperaties B.SCE r el a

A straightforward regulation, undoubtedly, is not the only (nor, perhaps, the main) driving
force behind the choice to apply for a certain legal structure. Nevertheless, the potential
dissuasive effect of a complex regulation must not be disregarded. This considering,
moreover, that other regulations which may provide an alternative (and not cooperative)
way of aggregation are simpler. This contention holds true both for the SE Regulation (in
fact, this regulation also presents the same general feature as the SCE Regulation, but the
references to national public-limited liability company law appear more governable than
those to national cooperative law, due to the intrinsic complexity of national cooperative
law*®), and particularly for the proposal of SPE Regulation.

The SPE Regulation, in its current version®®, has a simple structure. It consists of only 48
articles. It has a clear system of sources of regulation, putting the Regulation itself on the
first level of the hierarchy, the articles of association (i.e., SPE statutes) on the second,
and the applicable national law on the third (see art. 4). Specific references to national law
are limited (around 20 as opposed to 101 as in the SCE Regulation; only 2 options
compared to 30 in the SCE Regulation) and moreover in some of these specific references
national law maintains a subordinate and residual gap-filling role. If one considers, in
addition, the advantage of not being subject to a minimum capital requirement (which is
symbolically determined as 1 0 : s ee ar to.the ébfigationpt@hrave thd gentral
administration in the same MS of the registered office (art. 7, par. 2), or to any cross-
border requirement®’, then the SPE Regulation, if and when it will be passed (without

¥ See Report of the High Level Group of Company Law Experts on a Modern Regulatory Framework for

Company Law in Europe, 4 November 2002, where itis alsounder | i ned that Athe i mpact of t
forthcoming SCE Regulation on the cooperative enterprise should be studied closely before putting further

efforts into creating these other European forms [with reference to European association and European mutual
societies]o.

% Without considering that, as pointed out above in the text, in the SCE Regulation there are references both

to national cooperative law and national public limited-liability company law.

¥ 1t is known, in fact, that the European Parliament passed a Resolution on 10 March 2009 on the SPE

Regulation proposal: this resolution (taking into account German objections to this proposal: see the next

not e) clearly has the intention to | ead thi segapdsforpos al back
example the cross-bor der requi rement, the minimum capital requiremen
participation regime.

“0 The explanatory memorandum (point 4) explains that the proposal does not make the creation of an SPE

subject to a cross-border requirement since such an initial requirement would significantly reduce the potential

of the instrument and in addition it could easily be circumvented. Further, monitoring and enforcing it would put

an unreasonable burden on Member States. This is a very controversial point, as the German Bundesrat

Beschluss no 479/08 shows, which questions the competence of the European Commission to rule on a

subject which is considered outside the provision of art. 308 TEU, as it regards MS internal matters réine
Inlandssachverhalteo ) , subject, as such, to the principle of subsidia
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relevant changes)*, could constitute an attractive alternative for cooperatives and people
potentially interested in cooperatives. They may find in the SPE structure (which, as for the
SCE, will also be available for individuals, even only one)* a more simple path to pursue
their objectives under a European label. All this will happen to the detriment of the
cooperative legal form of business. In other words, the simplification of the SCE
Regulation must be considered necessary not only to add an empirical effect to the
symbolic effect it already has, but also to preserve the symbolic effect itself.

If one agrees with this, the issue is no longer whether to simplify the SCE Regulation or
not, but what general and specific changes should be made in the SCE Regulation. In
other words, how it should be amended. Chapter 5, part I, of this final study, contains
recommendations thereupon.

“1 For example, as regards the minimum capital, the European Parliament has proposed raising it to the
amount of 8,000 4, which wouldiséedl|lflobettenSCEtEedd | gobded ow
“2See art. 3, par. 1, e).
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CHAPTER 2

MAPPING OF THE NATIONAL
LEGISLATION ON COOPERATIVES

SumMARY: 1. Introduction [Table 6. Collected national cooperative laws and rules]. i 2. Cooperatives in
European constitutions [Table 7. References to cooperatives in national constitutions]. i 3. Cooperative law
in Europe: An overview by country. i 4. Cooperative law in Europe: Main features and general comparative
considerations. 4.1. A comparative legislative table of relevant cooperative rules (and the corresponding
SCE Regulation provisions) in light of ICA principles and 193/2002 ILO Recommendation: in search of the
common core of European cooperative law [Table 8. Comparative table of national cooperative legislation].
i 5. Legal obstacles [Table 9. Legal obstacles to the development of cooperatives].

1. Introduction

This chapter deals with the national cooperative law of 30 countries involved in the SCE
project. Its main purposes are:

U to indicate the general law on cooperatives, as well as special laws on particular
types of cooperatives, in force in the countries concerned;

U to describe the principal characteristics of each national cooperative legislation;

U to compare national cooperative legislations both from a general and systematic
perspective and according to a more specific rule-based analysis (particularly
directed towar d t he definition of t he icoo
International ~ Cooperative  Alliance  (ICA)  principles®,  193/2002 ILO
Recommendation on the promotion of cooperatives, and the SCE Regulation;

““These are the principles embodied in the AStatement on

International Cooperative Alliance (ICA) in 1995. They have been included in United Nation resolution 56/114

adopted at the 88th Plenary meeting of the U.N. General Assembly on 19" December 2001, and subsequently
incorporated into t he International Labour Organi sationbd
cooperatives adopted at the 90th Session of the ILO on 20 June 2002.
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0 to indicate and describe, if any, national legal obstacles to the development of
cooperatives.

Research on these points is of a fundamental importance, given that:

U the legal framework which emerges from the SCE Regulation is not straightforward
and it must in any case be considered in light of national cooperative legislation, to
which the SCE Regulation specifically refers 101 times*;

U according to the mainstream contention, also shared by the European Commission
in its 2004 communication on the promotion of cooperative societies, there is
neither a uniqgue model of legislation in Europe nor shared rules, although all
legislations are based on ICA principles®;

U there are few comparative studies on cooperatives (as well as on SCE) and, more
generally, |l egal schol arsé attention on this
years, as the review of the most recent literature on European company,
commercial, business and private law has shown®;

i the national cooperative law scenario is in movement; on the one hand, there
seems to be a new trend toward a complete and autonomous cooperative
legislation, as the example of Norway particularly demonstrates; on the other hand,
re-organisation of internal cooperative law is a discussed issue in many MSs,
particularly where, as in France, cooperative law presents a complex structure due
to the multitude of laws governing this subject®’;

* See the pertinent table in chapter 1, par. 2.1.4., in Part | of this final study.
“Accordi ng to the EC 2004 communication on t H&empberomoti on o
States permit the creation and operation ofcooper ati ves ¢é the | egal forms and tr ad
Member States are highly varied. The different approaches to legislation governing cooperatives can be
categorised into three types: (1) countries where there is one general cooperative law, (2) countries where
cooperative legislation is divided according to the sector and social purpose of the cooperative, and (3)
countries where there is no cooperative law and where the cooperative nature of a company is solely derived
fromitsinternal statut es or rul eso.
“° See footnote 3 in chapter 1. Exceptions in English include: H.H. Minkner, Cooperative principles and
cooperative law, Marburg am Lahn (1974); Id., Ten lectures on cooperative law, Bonn (1982). See also H.
Henry, Guidelines for cooperative legislation (2nd edition), Geneva, 2005; comparative considerations from the
Italian law perspective in A. Fici, Italian cooperative law and cooperative principles, Euricse Working Papers no
2/2010, in www.euricse.eu and in www.ssrn.com. A general overview on SCE may be found, in German
language, in F. Avsec, Die Europédische Genossenschaft innerhalb des Européischen Wirtschaftsraumes,
Marburg (2009).
Discussion in France is vivid at the moment: a seminar on the topic was held in December last year at the
University of Lille (see Le lettre du GNC, Mars, 2010, No 361 bis and the various articles in 317 Revue
I nternational e del7ff.@&06pnomie Social e
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U there seems to be a political need (particularly for competition law reasons) to
reinforce and promote cooperative identity as a distinguished legal form of
business based on values and principles which are different from those which drive
other company and capital-based legal forms of enterprise: these values and
principles substantially coincide with those affirmed and sustained by ICA (and
193/2002 ILO Recommendation), and which some European national laws have
literally transposed in their national legislation as a means of interpretation of the
legislation or of guidance for its application;

U a discussion on the possible future of cooperative law in Europe is needed; the
SCE Regulation has stimulated such discussion, but more should be done to
strengthen cooperative identity and diversity; to illustrate why and how
cooperatives may better face an economic crisis; in other words, to explain their
Aisocial functiono, which art. 45 of the |Ital
cooperatives (and with sole regard to them)*®; and consequently why they need a
specific legal treatment under many aspects (from labour to tax and competition
law);

U the same discussion should also be considered important in light of other sorts of
possible effects, namely, the approximation of European national cooperative
legislations; in this regard, it must be noted that, as this research will show, also in
consideration of the structure of the SCE Regulation with its 101 references to
national law (besides the general one in art. 8), the SCE Regulation has not
produced (and it is difficult to suppose it might do so in the future, given the said
structure) a real approximation effect on national cooperative legislations, as
expected in fact by the European Commission®.

To the end of pursuing the objectives related to this section of this research, national
legislation on cooperatives was collected from all 30 countries concerned. Precedence
was given to the national figeneral 6 | aw on coorg
laws on particular types of cooperatives were collected where relevant. Legislation was
gathered both in the original language and in English, where an English official or unofficial
version was available. Nevertheless, in national reports in part Il of this final study the
English translation of the most relevant provisions of national law may be found.

“8 See, in this regard, A. Fici, Cooperatives and social enterprises: comparative and legal profile, in B. Roelants

(ed.), Cooperatives and social enterprises. Governance and normative frameworks, CECOP, Brussels, 2009,

77 ff.

9 See the 2004 communication on the promotion of cooperative societies in Europe, after having noted that

fheterogeneity may result in obstacles to efficient operation of cooperatives on a cross-border or European

|l evel as the rights and obligations of members, directors
will become more apparent when certain provisions of national laws are applied to European Cooperative

Societies according to their Member State of registrationo.

It
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Comparative legislative tables of national legislation (in appendix 3 to part | of this final
study) are provided in English as well. A CD/Rom containing this legislation was delivered
to the European Commission. The hope of the research group is that this collection and
the efforts made to realise it might constitute the basis for future comparative research and
the development of cooperative studies in Europe.

Table 6 below indicates the national legislation collected within the SCE project and
gathered in a database delivered to the European Commission. The table indicates where
an English version of such legislation is existent. The collection includes all general
cooperative laws and rules and many special laws.
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Table 6. Collected national cooperative laws and rules

Country Title/number/date Notes EN
AUSTRIA - Cooperative Law of 9.4.1873 - last amended in 2008 NO
- Law on cooperative auditing of 1997 - last amended in 2009
- Law on the merger of cooperatives of 7.5.1980 - last amended in 1996
BELGIUM - Company Code, Book VI, art. 350 ff. general cooperative NO
- Law 20.7.1955 on the institution of the National regulation inside the
Cooperative Council (NCC) company code
- Royal decree 8.1.1962 on the admission of
cooperatives to the NCC
BULGARIA Cooperative Law 28.12.1999 No 113 last amended in 2008 YES
CYPRUS - Cooperative law 22/1985 - last amended in 2009 YES
extr
acts
- Cooperative societies regulation (1987) - last amended in 2007 NO
CZECH REP. - Commercial code (Act No 513/99), sec. 221 ff. NO
- Act No 87/95 on Savings and credit cooperatives
DENMARK - Consolidate Act on Certain Commercial YES
Undertakings, No 651 of 15.6.2006
- Company tax law No 1001 of 26.10.2009 NO
- Housing coop law No 960 of 19.10.2006 NO
ESTONIA - Commercial associations act of 19.12.2001 - last amended in 2004 YES
- Savings and Loan associations act of 9.2.1999 - last amended in 2002
- Building association act of 9.6.2004 - last amended in 2006
- Apartment associations act of 27.6.1995
FINLAND Cooperatives Act No 1488/2001 YES
FRANCE - Law on cooperative societies No 47-1775 of YES
10.9.1947
- Law on cooperatives of retailers (art. L124-1 ff. of the YES
Commercial code)
- Law on cooperative or mutual banks (art. L512-1 ff. YES
of the Monetary and financial code)
- Law on variable capital (art. L231-1 ff. of the YES
Commercial code)
- Law of 7.5.1917 on consumer cooperatives NO
- Law 78-763 of 19.7.1978 on worker cooperatives NO
(scop)
- Law on certain types of cooperatives 83-657 of NO
20.7.1983
- Law on agricultural cooperatives (book 5 of the Rural NO
and maritime fishing code)
- Law on maritime cooperatives (book 9, title IlI, NO
subsec. 2, of the Rural and maritime fishing code:
introduced by the Ord. 2010-462 of 6.5.2010)
GERMANY Cooperative Societies Act (GenG) of 1889 - last amended in 2006 YES
GREECE - Law 2810/2000 on rural cooperatives NO
- Law 1667/1986 on civil cooperatives
- Law 3601/2007 on cooperative banks
- Presidential decree 93/1987 on housing
cooperatives
HUNGARY Law on cooperatives X/2006 YES
ICELAND - Law on cooperative societies No 22 of 27 March NO

1991
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- Law on housing cooperatives No 66 of 27 March
2003

- Law on building cooperatives No 153 of 28
December 1998

IRELAND - Industrial and provident societies act 1893 YES
- Credit union act 1997
- S.1. 223/2004 on credit union act
- S.1. 838/2007 on credit union act (amendment)

ITALY - Civil code, art. 2511 ff. cooperative regulation NO
- Legislative decree 220/2002 on cooperative inside the Civil code,
supervision but other general rules
- Legislative decree 1577/1947 on various general can be found in other
aspects laws (220/2002;

- Law 59/1992 on various general aspects 59/1992; 1577/1947)
- Law 142/2001 on worker cooperatives
- Law 381/1991 on social cooperatives

LATVIA Cooperative societies law last amended in 2009 YES

LIECHTENSTEIN | Law on natural persons and companies, 20.1.1926, last amended in 2006 NO
No 4, art. 428 ff. cooperative regulation

inside the law on natural
persons and companies

LITHUANIA Law on cooperative societies No 1X-903 of 28.5.2002 | last amended in 2008 YES

LUXEMBOURG - Law 10.8.1915 on commercial companies, as cooperative regulation NO
modified by law 10.6.1999, section VI, art. 113 ff. inside the law on
- Grand-ducal Decree 17.9.1945 modifying Law commercial companies
27.3.1900 on the organisation of agricultural
associations

MALTA Cooperative Societies Act (2001), Chapter 442 of YES
Malta Laws

NETHERLANDS Civil code, book Il cooperative regulation YES

inside the Civil code

NORWAY Cooperative societies act of 29.6.2007 YES

POLAND - Cooperative law of 16.9.1982 NO
- Law on cooperative credit and saving unions of
14.12.1995
- Law on agricultural producer groups of 15.9.2000
- Law on cooperative banks of 7.12.2000
- Law on housing cooperative of 15.12.2000
- Law on social cooperatives of 27.4.2006

PORTUGAL - Cooperative code, law No 51/96 of 7.9.1996 NO
- other 18 laws (tax law and special laws)

ROMANIA Law 21.2.2005, No 1, regarding the organisation and YES
operation of cooperatives

SLOVAKIA Commercial code, chap. 2, § 221 ff. cooperative regulation YES

inside the Commercial
code

SLOVENIA Cooperatives act of 1992 last amended in 2009 NO

SPAIN - State cooperative law 27/1999 of 16.7.1999 NO
- Many other State and Autonomous cooperative or
cooperative-relevant laws and measures

SWEDEN Cooperative societies act SFS 1987:667 of 11 June last amended in 2009 YES
1987

UNITED - Industrial and Provident Societies Act 1965 YES

KINGDOM - Industrial and Provident Societies Act 1967

- Friendly and Industrial and Provident Societies Act
1968
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- Industrial and Provident Societies Act 1975

- Industrial Common Ownership Act 1976

- Industrial and Provident Societies Act 1978

- Credit Unions Act 1979

- Industrial and Provident Societies Act 2002

- Co-operatives and Community Benefit Societies Act
2003

- The Co-operative and Community Benefit Societies
and Credit Unions Act 2010

- Mutual Societies Application Form by the Financial
Services Authority

Paragraph 2 contains a table of European country constitutional norms which refer to
cooperatives, according to a recent study conducted by the ICA legislative group.
Paragraph 3 presents an overview of national cooperative law by country, seeking to
underline the main characteristics of each national legislation. Subsequent paragraph 4
deals with European national cooperative legislation from a comparative and systematic
perspective. In the same paragraph, the contents and results of a comparative table of
national cooperative laws prepared for this research (see appendix 3 to part | of this final
study) are commented. Paragraph 5 presents reported legal obstacles to the development
of cooperatives at the national level. Conclusions follow in paragraph 6.

2. Cooperatives in European constitutions

The ICA Legislation Working Group®® has recently finalised an interesting study including
references to cooperatives in national constitutions. The results concerning the countries
covered in this research are presented in table 7 below (some provisions in the national
language were translated into English)®. This table only indicates those constitutional
provisions which award cooperatives special consideration, particularly in light of their
social function or relation to the common benefit. Some national reports in part 1l of this
final study discuss constitutional provisions on cooperatives and their effects.

% Coordinated by Hagen Henry.
I'n fact, in the ICA Legislation Working Groupds

study,

than those i ncluded in table 8 are presented as Afuncl ear

constitutions of Poland, Slovakia, and Sweden, but in reality seem to be too general to be properly considered
references to cooperatives.
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Table 7. References to cooperatives in national constitutions

Country Provision Reference
BULGARIA The law shall establish conditions conducive to the setting up of Art. 19, par. 4,
cooperatives and other forms of association of citizens and legal Constitution of 1991
entities in the pursuit of economic and social prosperity
GREECE Agricultural and urban cooperatives of all types shall be self- Art. 12, par. 4,
governed according to the provisions of the law and of their statutes; | Constitution
they shall be under the protection and supervision of the State which
is obliged to provide for their development.
Establishment by law of compulsory cooperatives serving purposes | Art. 12, par. 5,
of common benefit or public interest or common exploitation of ibidem
farming areas or other wealth producing sources shall be permitted,
on condition however that the equal treatment of all participants
shall be assured
HUNGARY The State shall support cooperatives based on voluntary association | Art. 12, par. 1,
and shall recognize the autonomy of such cooperatives Constitution of 1949
ITALY The Republic recognises the social function of cooperation with Art. 45, par. 1,
mutual character and no private speculation purposes. The law Constitution of 1947
promotes and favours its growth with the most appropriate means
and guarantees its character and purposes with appropriate
controls.
MALTA The State recognises the social function of cooperatives and shall Art. 20, Constitution
encourage their development
PORTUGAL The right to establish ... cooperatives is guaranteed. Art. 43, par. 4,

Associations of consumers and consumer cooperatives have the
right, in accordance with the law, to state aid and to be consulted on
matters related to the defence

Everyone has the right to freely establish a cooperative, provided
they respect cooperative principles.

Cooperatives freely operate in accordance with the law and may
group into unions, federations and confederations, as well as other
organisational forms provided by law.

The law regulates the specific organisational features of
cooperatives with the participation of public bodies.

The right to self-management is recognised in accordance with the
law.

In order to guarantee the right to housing, the St at e s hal |
promote and favour initiatives from local communities and citizens
which aim to solve their housing problems, and stimulate the
establishment of housing and self-building cooperatives.

The State, in accordance with the law, recognises and supervises
private and cooperative education.

The economic-s oc i all organisation fol{ ¢
existence of public, private, cooperative and social sectors of
production factor property,; é& f
social sector of production factor property (see also art. 82 for the

definition of cooperative and social sector of production factor

Constitution of 1976
60, par. 3, ibidem;

61, par. 2-5, ibidem

65, par. 2, ibidem

75, par. 2, ibidem

80, ibidem
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property; 136, par. 3, b; 165, par. 1, x; 288, f).

The State stimulates and favours the establishment and operation of | 85, par. 1-3, ibidem
cooperatives.

The law shall define tax and financial benefits of cooperatives, as
well as more favourable conditions for the access to credit and
technical support.

The State supports feasible practices of self-management.

In accordance with the law, expropriated lands shall be devolved to 94, par. 2, ibidem
é rural worker cllopffammewveséofs

In pursuit of agricultural policies, the State shall prevalently support 97, par. 1, 2, ibidem
smal | and medium f ar metheyare i n pa
associated in cooperatives, as well as agricultural worker
cooperatives ¢é

The supportofthe St at e i ncludes é d) inc
and farmers for creating associations, in particular establishing
production, purchase, sale, transformation and services
cooperatives é

SPAIN Public bodies shall promote with adequate means the diverse forms | Art. 129, par. 2,
of participation in the enterprise and stimulate, through an adequate | Constitution of 1978
|l egi sl ation, cooperative societ

3. Cooperative law in Europe: An overview by country

This paragraph aims to brief show the principal characteristics and peculiarities of the
cooperative legislation applicable in the countries involved in this research, from the
standpoint of an external observer whose main interest is to compare different phenomena
at a general level, and whose attention is, therefore, principally or exclusively oriented
toward those specific aspects which allow for this type of analysis. Hence, this analysis
does not substitute the deeper presentation of national cooperative law contained in the
national reports in part 1l of this final study (where, moreover, information about drafts
concerning new legislation and reforms are provided): readers interested in a specific
national legal system can refer to the relevant national report in part I1.

The analysis conducted in this paragraph is based on both the information provided in the
national reports by the national experts and the legislative tables of comparative legislation
contained in appendix 3 to part | of this final study. It also embraces the issue of legal
obstacles to the development of cooperatives, which will be summarised by a synoptic
table later in par. 5.

It must be noted that the analysis conducted herein is strictly legal, which means and
implies that cooperatives are presented and studied as they are shaped by the applicable
law, with particular regard to its mandatory rules. The fact that cooperatives, on a voluntary
basis, assume in certain countries a different form (e.g., they voluntarily incorporate a

COOPORRTIVES O Euricse kai

It




Study on the implementation of the Regulation 1435/2003 on the Statute for European Cooperative Society

cooperative identity even though the law does not require them to do so) cannot be
considered here and goes beyond the scope and purposes of this research.

Austria

Austria has an autonomous general cooperative law - which therefore applies to all types
of cooperatives - enacted in 1873 and amended several times, most recently in 2008.
There are other collateral general laws (therefore, applicable to all cooperatives) which
regulate particular aspects (cooperative auditing and the merger of cooperatives). Special
laws on particular types of cooperatives do not exist.

The Austrian cooperative law of 1873 may be considereda @Al i ber al 6 | aw, whi c
few mandatory rules and leaves many profiles to self-regulation. This holds true

particularly with regard to the activity with non-members, the admissibility of investor-

members and the distribution of profits.

Cooperative identity is founded on aspects other than financial. An Austrian cooperative is
permitted to distribute profits and assets to members, and is not obliged to establish
reserves. Accordingly, it is subject to the same tax treatment as other companies.

I n contrast, an Austrian cooperative i s subj ec
(although exceptions are possible but subject to restrictions), may not have administrators

other than members, and is subject to cooperative revision by auditing cooperative

associations, of which it must be a member (compulsory membership).

In general, according to the national expert, there are no legal obstacles to the

development of cooperatives in Austria. Minor problems are represented by fees for the

compulsory membership in auditing cooperative associations, and the impossibility for
cooperatives, whose aim is social, to assume th
allow them to benefit from a specific tax treatment®. As regards this last point, it is worth

noting the opinion of the Federal Ministry of Finance, who argues that cooperatives may

not be charitable as their principal object is to provide services for their members, which is

incompatible with the provision to the community as required by art. 35 BAO i Austrian

Federal Tax Law. This objection was also raised by Italian courts before the law on social

cooperatives passed in 1991.

52 Particularly if one considers that registered associations (Verein) and limited-liability companies may assume
this legal status.
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Belgium

In Belgium, general rules on cooperatives may be found inside the Company Code of 1999
(in force since 2001), precisely in book VIl of said Code, at art. 350 ff. No special laws on
particular types of cooperatives exist. However, an important measure, as pointed out
below, is Law 20.7.1955 on the institution of the National Cooperative Council (NCC).

Strictly speaking, Belgian regulation of cooperatives does not define a cooperative in line
with the traditional ICA cooperative principles or those principles of legislation stemming
from the analysis of European national cooperative legislation. In fact, as emerges from
the definition in art. 350, Company Code, the Belgian cooperative is substantially a
company with variable capital and number of members. The rules governing cooperatives

do not attribute t he.mRrofas afidassetgpdestribation t« membedsésnt i t y o

all owed without restrictions; the rule NAone

limits; etc. Accordingly, there is no specific tax treatment for such cooperatives, nor
particular supervision applied to them.

Where the cooperative identity appears i

conclude an agreement with the NCCO wunder

awarded a specific tax treatment, provided they assume a cooperative identity with regard
to limited additional votes for each member (maximum 1/10 of total votes), limited interest
on the paid-up capital (maximum 6%), and distribution of profits according to the member
operations with the cooperative. Moreover, cooperatives acting under Law 20.7.1995 and
the agreement with the NCC are supervised by the Ministry of Economy.

Therefore, Belgian cooperatives in general are just companies with a variable capital and a

variable number of members, without a specific cooperative identity. I n contrast

cooperative form emerges from tax law. The number of this latter category of cooperatives
is small (around 400 cooperatives out of 25,000 cooperatives).

In general, according to the national expert, there are no relevant legal obstacles to the
development of Belgian cooperatives. Obstacles may be of diverse nature (bad
communication and publicity). An impediment is probably that SCEs are not allowed to
assume the SFS (société a finalité sociale: company with social purpose) legal status (see
art. 661, par. 1, Company Code). The assumed (and questionable) reason for this is that
the EU regulation does not provide that
two SCEs have been set up in Belgium and both pursue aims related to t h e
economyo sector.

cooppRaTives (7)) Euricse kai
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Bulgaria

Bulgaria has an autonomous general cooperative law of 1999, last amended in 2008. It
also has special laws on particular types of cooperatives (housing cooperatives of 1978;
cooperatives of disabled people of 2004). Particular rules on mutual insurance
cooperatives are laid down in the Insurance Code of 2005.

The gener al l aw may be defined as a dAtradition
cooperative principles of legislation as established by ICA, which results in a clear
distinction between cooperatives and other company forms.

Bul garian gener al cooperative | awvseexplriecliattliyonré
between the cooperative and the member as an essential feature of cooperatives.

Therefore, the dual role (or quality) of cooperative members, also referred to by some

schol ars as fiprinciple ®wmfr ibdendatiherd |(eogrinselrast=iucsne
p ur p ¥, sseedvisaged by Bulgarian legislation. This clearly stems from the definition of

cooperative (art. 1), rights and obligations of members (see articles 9 and 10).

The minimum number of members is seven, and all members must be individuals (apart
from cooperative unions which are formed by cooperatives). There is no provision
regarding either the activity with non-members or the admissibility of investor-members.
Admission is regulated so that refused candidates may appeal to the general meeting
(along the lines of art. 14, par. 1, SCE R). There are rules prescribing the formation of
reserve funds, which may not be distributed to members (except in case of cooperative
di ssolution). No exceptions to the rule fione me
the members of the management board shall be elected amongst the members of the
cooperative. The only cooperative feature lacking, perhaps, regards the absence of a cap
in the distribution of profits. Cooperatives enjoy a specific tax treatment (after 31
December 2010 this treatment will only apply to cooperatives of agricultural producers and
cooperatives which employ disabled persons). They are not subject to a specific form of
supervision.

According to the national experts, legal obstacles exist in Bulgaria and relate to a
restriction in the economic activity which may be performed by a cooperative.
Cooperatives may not perform banking, financial and reinsurance activities. Another
obstacle regards SCEs, as a particular regime of land ownership applies to, and limits the
formation of an SCE by merger and the transfer of SCE registered office (see the
comparative table of option implementation (I) in appendix 2 to part | of this final study).

%% See H.H. Miinkner, Ten lectures on cooperative law, Bonn (1982), p. 52.
> See art. 2511 of the Italian civil code.
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Cyprus

Cyprus has an autonomous general cooperative law of 1985, last amended in 2009. There
are no special laws on patrticular types of cooperatives.

This gener al l aw is #Atraditional o0, solidly base
(which said law formally incorporates), and clearly oriented toward the common good and

solidarity among cooperatives (see, above all, the compulsory rule on the destination of

residual assets in case of cooperative dissolution, and the solidarity fund in support of

credit cooperative institutions).

The minimum number of members in a primary cooperative is 12 (five in secondary
cooperatives). Admission of new members is regulated so that candidates refused
membership may appeal to the Commissioner of the Authority for Supervision and
Development of Cooperative Societies (ASDCS) and further to the Minister of Commerce.
There are compulsory legal reserves which may not be distributed to members. Profits
may be distributed up to a maximum amount determined in the cooperative statutes. The
rul e fione member, one voteo applies and there
Cooperative conversion is not permitted. Only members are eligible to serve on the
management board. Cooperatives are awarded a specific tax treatment (profits of a
cooperative arising from transactions with its members are exempted from tax) and are
subject to a specific form of public supervision.

According to the national expert, there are no legal obstacles to the development of
cooperatives in Cyprus. The number of credit cooperative institutions decreased due to
mergers. No new cooperatives have been established since 2006 as the cooperative
movement is already well established.

Czech Republic

In the Czech Republic, the general regulation of cooperatives may be found inside the
Commercial Code of 1999, precisely in sec. 221 ff. A few special laws and rules on
particular types of cooperatives do exist: the law 87/95 on savings and credit cooperatives
and a particular regulation of housing cooperatives.

This gener al regul ation deals with cooperative
cooperatives a high degree of freedom of self-regulation. The maximum amount of

di stributable profits must be determined by stat
me mber , one voteo rul e (except for certain ma j
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compulsory and non-distributable reserve fund is provided for (although it must be
augmented yearly only up to a half of registered (basic) capital of the cooperative, which is

around 1,935 q0). Only members or representative

may be elected as administrators. Under tax law, cooperatives are not treated differently
than other companies, nor are they subject to a specific form of supervision.

According to the national expert, there is no legal obstacle to the development of
cooperatives in the Czech Republic. Cooperatives may not run re-insurance and banking
activities, but credit unions (which are cooperative banks) are permitted and specifically
regulated.

Denmark

Consolidate Act on Certain Commercial Undertakings, No 651 of 15.6.2006 may be
considered the general law on cooperatives in Denmark. However, this law only provides
the definition of a cooperative, leaving all other relevant matters (including those
specifically related to the cooperative identity) to cooperative statutes, which is the reason
why the common perception is that there is no specific legislation on cooperatives in
Denmark (this also seems to be the contention of the national expert: see the Danish
report in part Il of this final study). The definition is based on the aim of promoting the
common interests of the me mber s, on t he iidentity
cooperative members are both members and users, and on patronage refund as the way
of distributing the surplus among members.

Under tax law, a more stringent definition of cooperative exists. A specific tax treatment is
reserved to i t a x eobplerativeso , whi ch ar ewhase siguees @avidevier a
minimum number of at least 10 members, limited operations with non-members (the
turnover with non-members may not exceed 25% of the total turnover), the distribution of
the surplus to members according to their operations with the cooperative, and a limitation
on the remuneration of the paid-up capital (normally equal to the discount rate of Danish
National Bank).

According to the national expert, there are no legal obstacles to the development of
cooperatives in Denmark, although the absence of a specific legislation does not promote
this legal structure, particularly within specific sectors, such as social inclusion and labour
integration.

cooppRaTives (7)) Euricse kai
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Estonia

The understanding of the Estonian legislation concerning cooperatives may be
complicated by the fact that official English versions of existing cooperative laws curiously
transl ate the word fA¢ghistud i noboperafive.ssoci ati ono,

In effect, apart from the translation issue, if ones reads the contents of the general law on
Afcommerci al associationso of 2001, it is clear
that it strictly abides by cooperative principles. According t o i ts art. 1, par ., 1
association is a company the purpose of which is to support and promote the economic

interests of its members through joint economic activity in which the members participate:

1) as consumers or users of other benefits; 2) as suppliers; 3) through work contribution;

4) through the use of services; 5) in any other
describes the Acommerci al associationodo as a Acor
to it, but it also embodies the principle of identity (or dual nature of members), moreover

distinguishing several manners of member contribution in correspondence with the

possible forms of cooperative functioning.

Estonia also has special laws on particular type of cooperatives (savings and loan, building
and apartments cooperatives).

The gener al |l aw on cooperatives i s a compl ete
cooperative principles. A compulsory reserve is provided for and this, as well as all other

reserves, is not distributable to members during the existence of the cooperative. Surplus

is divided according to the member participation in the cooperative activity, although
remuneration of the paid capital is possible to
vot ed rieslwihoud expeptions. Cooperatives are not subject to a specific tax

treatment nor to a specific form of supervision.

According to the national expert, in Estonia there is no legal obstacle to the development
of cooperatives other than the minimum capital requirement, which is high (around 2,560
a4) and not significantly different from that app

Finland

Finland has a complete, very detailed and modern general law on cooperatives of 2001. It
also has a special law on cooperative banks.

The definition of cooperative immediately refers to the dual quality of members (users and
owners), although it is also significantly specified that cooperative statutes may stipulate
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ithat its main purpose is theicammgonahbhohi wheméan

allow cooperatives with external activity and social functions (see above the doubt arisen
in Austria as to this issue).

The general law allows cooperatives to admit investor-members, as well as to issue
financial instruments. The regulation of new member admission favours the openness of
the cooperative in accordance with the 1% ICA principle. A compulsory legal reserve fund
is provided for, and may not be distributed among members. Dividends may be distributed
in proportion to the paid-up capital, but the default rule is that surplus is distributed in
proportion to the use of the cooperative services made by the member (which would

consent the cooperative to take advantage

o ne vuenapbe derogated only to a certain extent (one member may not have more
than ten times the number of votes that other members have, although this rule does not
apply to cooperatives whose majority of members are cooperatives or other legal entities).

There are no restrictions with regard to the election of administrators, the possibility of
conversion, the distribution of residual assets in case of dissolution (it follows statutes
indications).

Cooperatives are subject to a specific form of supervision.

As to legal obstacles to the development of cooperatives, according to the national expert,
a legal obstacle is the taxation of capital income paid to owners which is less favourable
for cooperatives than for limited liability companies. This is quite surprising, given that in
Finland there is a long tradition of neutral treatment of different business forms. This is an
obstacle particularly for the members of dairy and meat cooperatives which have to make
big investments on cooperative shares, so that the less favourable taxation puts them in
an unequal situation compared to limited liability companies' owners.

France

Formally, France has a general law on cooperatives: law no 47-1775 of 1947, where
moreover SCE Regulation implementation rules have been placed, by adding a section
(sec. lll bis, art. 26-1 ff.). In substance, however, the situation is different due on the one
hand to the provision in art. 2 thereof (whichstate s t hat #fAcooperatiwv
present law subject to laws thatare s peci fi ¢ t o each categor
hand to the existence of many specific and detailed laws on particular types of
cooperatives. The trend of creating sector-specific detailed cooperative laws or rules is not
only long-term but also actual (the most recent example is provided by the regulation of
maritime cooperatives introduced into the Rural and maritime fishing code by an ordinance
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of 6.5.2010 (book 9, title Ill, subsect. 2). Therefore, besides the general law, there are
many special cooperative laws and rules, whose role in regulating the cooperative
phenomenon is wide (see table 7 above).

Furthermore, the general law of 1947 is not sufficient as a legal framework to establish and
organize the cooperative. Cooperatives are also subject to either the rules on the limited
liability company or those on the joint stock company.

The gener al l aw is a #Atraditional o cooperative
embraces innovative solutions (for example with regard to the admissibility and regulation

of investor-members).

First, it clearly referst o cooperatives the fAmutual 6 aim or id
members), moreover making it clear that the cooperative not only acts with its members

but also in their interest, by trying to create for them the best possible conditions. This is

confirmed by the prohibition to act with non-members (although special laws provide

exceptions to this general rule).

Second, it provides for the compulsory constitution and annual augmentation of reserves

(although up to a certain amount), as well as for the non distribution of legal reserves.

Third, it sets limits to the remuneration of the capital held by members and envisages the

distinction between remuneration of the paid-up capital (through dividends) and

remuneration of the member-cooperative operations (through cooperative refunds).

Fourt h, it dictat es t he fione me mber , one voteo
number of cases (e.g., in favour of investor-members but with a cap to these additional

votes). Fifth, it does not consent cooperative conversion, unless there is a specific

authorisation given by the Ministry where cooperative survival or expansion are at stake.

Sixth, it provides for the disinterest distribution of residual assets.

Some cooperatives are subject to a specific form of supervision by federations. Some
cooperatives are subject to a specific tax treatment.

According to the national expert, the complexity of French cooperative legislation and the
central role played by special laws may be considered legal obstacles to the further

development of French cooperatives, and may also have negative effects on the use of the
SCE form.

Germany

Germany is a country where cooperative legislation has a long tradition. The Cooperative
Societies Act of 1889 - which is the general law on cooperatives in Germany - is still in
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force, although it has been amended several times, most recently in 2006. No special laws
on particular types of cooperatives exist.

This law is detailed and complicated, with a one-sided focus on the needs of large
cooperatives and on approximating cooperative law to company law. However, the last
reform of 2006 adjusted the law to the needs of new and small cooperatives (e.g., by
reducing the minimum number of members) and adapted it in order to make it as attractive
as the SCE Regulation under certain aspects (e.g., by providing for the admissibility of
investor-members).

German cooperative | aw may be seen as ssuesiil i ber al

for cooperative identity - such as activity with non-members, constitution of non-
distributable reserves, distribution of dividends on the paid-up capital, allocation of assets
in case of dissolution - are left to cooperative self-regulation. Where cooperative identity is
solid is in the fAone member, one voteo r
and in the cooperative system of supervision (compulsory membership in a cooperative
auditing federation). Moreover, tax law awards a specific treatment of cooperative refunds,
on the condition that the income (distributed by way of cooperative refund) is earned in
transactions with members, members are treated equally, and amounts are paid out to
members.

According to the national expert, there are no legal obstacles to the development of
German cooperatives.

Greece

Greek cooperative legislation is significantly fragmented. The two main relevant laws are
Law 1667/1986 on civil cooperatives and Law 2810/2000 on rural cooperatives. Also
special laws on particular types of cooperatives (banking, housing and social) exist. The
law on civil cooperatives is the law which applies to all cooperatives other than rurals
(including banking, housing and social cooperatives, for what is not provided for in their
particular regulations). In this sense, it may be seen as the general law on cooperatives in
Greece, although the nat i otimeelis n@gepeslcoopesative
law in Greece. Moreover, while the law on rural cooperatives may be considered a modern
and adequate law on cooperatives, the opposite holds true for the law on civil
cooperatives.

According to the national expert, there are several legal obstacles to the development of
Greek cooperatives, including: legal limit to capitalisation of civil cooperatives and
cooperative banks due to the restriction on investor-members and optional shares; legal
status of employees in rural cooperatives; tax law on civil cooperatives which results in a
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double taxation; the law on social cooperatives is rather narrow; the law on housing
cooperatives is rather strict and deviates from cooperative principles; cooperative banks
are not allowed to act with hon-members.

Hungary

Hungary has a general law on cooperatives (law X/2006) and other special laws on
particular types of cooperatives (banking, housing). The general law is a modern and
detailed law on cooperatives. It also contains particular rules on social cooperatives.

According to the general law, a cooperative may be created with the objective of assisting

members with their financial as well as non-financial (cultural, educational, social, etc.)

needs. The minimum number of member s of a coope
0 n e vrdeisentandatory and no exceptions are provided for. Cooperatives are allowed

to admit investor-members to a limited extent. The law recognises the distinction between

the distribution of the surplus to members in proportion to their activity with the cooperative

and to the capital held, but does not put an obligation on cooperatives to give precedence

to the former. A compulsory indistributable reserve fund is provided for by law (the

fellowship fund). Specific tax treatment only applies to surplus allocated to the reserve

fund.

According to the national expert, there are no legal obstacles to the development of
cooperatives in Hungary. The obscurity of EU legislation on worker participation is seen, at
times, as a stumbling block.

Iceland

Iceland has a general law on cooperatives and other special laws on particular types of

cooperatives (housing and building). The gener al law is a Atnraditi on
many aspects, although it embraces innovative solutions (for example, with regard to the

admissibility of investor-members).

In the general law, the definition of cooperative reflects the identity principle
(members=users). The minimum number of members is high (15), even though

derogations may be permitted. A reserve fund must be set up and is not distributable

among members during the existence of the cooperative. The distribution of the annual

surplus in proportion to memberds operations wit
the coopestatetee TWedsdemocratic principle fAone memb:¢
although cooperative statutes may derogate from it in a particular case. Cooperatives are

neither subject to a specific tax treatment nor to a specific form of supervision.
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According to the national expert, a legal obstacle to the development of cooperatives in
Iceland is represented by the impossibility of running financial lending activities.

Ireland

Strictly speaking, Ireland has no general law on cooperatives. In the SCE implementation
act reference is made to the Industrial and provident societies act of 1893, which however
neither define a cooperative, nor regulates it according to ICA principles or commonly
recognised rules on cooperatives in Europe. In contrast, Ireland has a specific law on
credit unions, the Credit Union act 1997, which provides a more stringent regulation, some
points of which comply with traditional cooperative principles of regulation.

While, strictly speaking, there are no legal obstacles to the development of cooperatives in
Ireland and key witnesses have reported that the existing legislation has broadly facilitated
cooperatives in fulfilling their objectives, there are a considerable number of administrative
obstacles within the legislation (as highlighted in the national report) and some withesses
express the desirability of legislation that acknowledges the distinct characteristics of
cooperatives and which uses the term ficooperatiyv

ltaly

Italian general regulation of cooperatives is embodied in book 5 of the Civil code, in art.
2511 ff., as reformed in 2003 (but the reform came into force in 2004). Cooperatives are
considered a particular type of company, thus regulated by the civil code in the section
where it deals with all general types of companies. Furthermore, general rules on
cooperatives may be found in other laws outside the Civil code: these laws deal with
particular aspects, such as public supervision of cooperatives, particular types of investor-
members and financial instruments, cooperation among cooperatives, etc. Italy also has
some special laws (or rules) on cooperatives. These special laws (or rules) may be
justified in terms either of the particular good or service provided by the cooperative
(cooperative banks are subject to specific rules included in the banking law of 1993), or of
the special purpose pursued by the cooperative (social cooperatives are regulated by law
381/91), or of the particular nature of the exchange relationship between the cooperative
and its members (worker cooperatives are regulated by law 142/2001). Given this, as well
as the provision in art. 2520, par. 1, Civil code, Italian cooperative legislation (though
complex and scattered) has an intrinsic order which makes it valuable under many
aspects.

Italian cooperative law is traditional and innovative at the same time. Its most evident
peculiarity (introduced in 2003) is represented by the division of cooperatives in two
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categories: mainly mutual cooperatives and not mainly mutual cooperatives. The
regulation of the first category of cooperatives is a significant example of a cooperative
regulation which applies cooperative principles (limited activity with non-members; limited
distribution of dividends; allocation of surplus according to the quantity or quality of
operation with the cooperative; compulsory reserve funds, which are non-distributable, not
even in case of dissolution; disinterest distribution of assets in case of dissolution), while
providing for innovative solutions to promote cooperatives (e.g., with regard to investor-
members or the distribution of voting rights). The regulation of the second category, in
contrast, does not completely follow cooperative principles. This is the reason why only
mainly mutual cooperatives are awarded a specific tax treatment. All cooperatives are
subject to public supervision, which in fact is principally operated by cooperative
federations.

According to the national experts, there are no legal obstacles to the development of
Italian cooperatives.

Latvia

Latvia has a modern and detailed general law on cooperatives, which also embodies
particular rules on specific types of cooperatives (agricultural, apartment owners). Another
act regulates credit unions. The general law complies with cooperative principles, even
though some relevant matters (such as the distribution of profits) are not regulated by
mandatory rules, but rather are left to cooperative statutes.

The national expert did not indicate any legal obstacles to the development of Latvian
cooperatives.

Liechtenstein

The regulation of cooperatives in Liechtenstein may be found in the Law on natural
persons and companies of 20.1.1926, No 4, art. 428 ff., although general rules on
companies in art. 106 ff. therein also apply to cooperatives. There are no special laws on
particular types of cooperatives.

The definition of a cooperative focuses on the open number of members and the aim of

pursuing the economic interest of the members by means of common self-help. A high

degree of freedom is given to cooperative statutes, even with regard to matters directly

related to the cooperative identity (for example,t he A one ,membke votbed rul e
derogated by statutes).
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Some cooperatives, depending on the activity performed, are subject to a specific tax
treatment. Non-profit cooperatives of public utility are subject to a particular tax treatment,
but this treatment is not specific to cooperatives, as it applies to all legal forms acting for
non-profit purposes.

The national expert did not indicate any legal obstacles to the development of
cooperatives in Liechtenstein.

Lithuania

Lithuania has a detailed general law on cooperatives (Law No IX-903 of 28.5.2002) and a
law on credit unions.

The definition of a cooperative focuses on the aim of satisfying financial, social or cultural
needs of members, and on the participation of members in the governance of the
cooperative, as well as on the distribution of surplus according to member operations with
the cooperative. Five is the minimum number of members. The law recognizes the
distinction between dividends (i.e., amounts paid to members in proportion to the capital
held) and cooperative (patronage) refunds (i.e. amounts paid to members in proportion to
their activity with the cooperative). A compulsory reserve fund is provided for by law. The
fone member, one voteodo rul e may ebfa coppenativd
whose members are prevalently cooperatives.

Cooperatives are subject to a specific tax treatment, but not to a specific form of
supervision.

The Lithuanian national experts did not indicate any legal obstacles to the development of
cooperatives in Lithuania.

Luxembourg

In Luxembourg, general cooperative rules are within the law on commercial companies of
1915; these rules lay down a model of cooperative which, in many aspects, is not
correspondent to that emerging from ICA principles or agreed upon rules in European
national legislation or the SCE regulation itself; in contrast, the law on agricultural
associations, in many respects, is closer to ICA principles than the general regulation in
the law of 1915 (as regards activity with members and non-members; new member
admission; the purpose of providing goods and services to members; etc.).
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In substance, general cooperative rules define a cooperative as a company with variable
capital and number of members. All other aspects, including democracy, are not provided
for by mandatory rules, but entrusted to default rules or cooperative statutes.

According to the national expert, there are no legal obstacles to the development of
cooperatives in Luxembourg, although the absence of provisions regulating cooperatives
in compliance with cooperative principles of legislation may be seen as a legal obstacle.

Malta

The principal legislation governing cooperatives in Malta is the Cooperative Societies Act,
which was passed in 2001. This Act provides a comprehensive specific legislation on the
constitution, registration and control of all types of cooperatives. In other words, it applies
to all cooperatives seeking to establish themselves in Malta. It governs the establishment,
legal status, management and dissolution of cooperative societies in Malta, whatever their
activity or membership. Although not as detailed and voluminous as the Companies Act
(Chapter 386 of the Malta Law), it is still quite a comprehensive law which manages to
deal with the most important issues. Laws on particular types of cooperatives do not exist
in Malta.

The General law on cooperatives strictly complies with ICA cooperative principles, which
are mentioned in the definition of the cooperative and incorporated into the law (art. 21,
par. 2), which states that these principles shall not be directly enforceable in any court or
tribunal, but shall be adhered to in the interpretation and implementation of this Act and of
any regulations made thereunder (art. 21, par. 3).

The law provides for the constitution of a compulsory legal reserve fund, which is non-
divisible among members, and the destination of a part of the annual surplus to the Central
Cooperative Fund. Dividends on the paid-up capital are distributable to a limited extent.
Patronage refunds (i.e., the distribution of all or any part of the net surplus of a
cooperative, paid among its members in proportion to the volume of business or other
transactions done by them with the society) are treated in the ordinary manner of surplus
di stribution to members. The fAone member,
Only members may be elected managers. Devolution of residual assets in the event of
dissolution follows the disinterested principle of distribution.

Maltese cooperatives are awarded a specific tax treatment and are subject to a specific
form of supervision.
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According to the national expert, there are no legal obstacles to the development of
cooperatives. Minor obstacles do exist, but have a diverse nature.

Netherlands
In the Netherlands, the specific regulation of cooperatives may be found in the second

book of the civil code. For what is not provided for therein, cooperatives are subject to the
general rules governing legal persons, associations, and (for certain aspects, also) private

companies |l imited by shares. The regul ati

as it prevalently consists of default rules and awards cooperative statutes wide autonomy.
Given this, Dutch cooperative law seems far from respecting traditional ICA cooperative
principles, even though tax law provisions partly add some specificities when requiring
additional conditions for a specific taxation of cooperatives. A particular regulation applies
to cooperative insurance companies (mutuals). No other special laws or rules on
cooperatives exist.

The identity principle emerging from the definition of a cooperative is protected by the
provision allowing activity with non-members, but only on the condition that the activity with
members is not of subordinate importance. Two members are sufficient to set up a
cooperative (moreover, one member remaining does not lead to dissolution). fOne
member, one votedis provided by a default rule, which, therefore, may be derogated by
cooperative statutes. Financial profiles are not regulated, b u t left to co
provisions.

There is a specific tax treatment for cooperatives, but not a specific form of supervision.

According to the national expert, the inadequacy of the current specific tax treatment for
cooperatives and the lack of specific consideration of cooperatives under antitrust law may
be considered as legal obstacles to their development.

Norwa

Norway has a brand-new general law on cooperatives and a few special laws on particular
types of cooperatives (building and housing, mutual insurance companies). The general
law is well-designed, detailed and complies strongly with the traditional cooperative
principles, although it also presents some innovative solutions.

The definition of a cooperative highlights the identity principle and the distribution of

surplus according to member activity with the cooperative, which in fact are two related
aspects. This principle is strengthened by the possibility for cooperative statutes to award
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more votes to members in proportion to their activity with the cooperative, provided that
one member may not have the majority of votes. Admission of new members may only be
refused on the basis of reasonable grounds. Dividends on paid-up capital are admitted
only to a limited extent. The law does not require the constitution of a reserve fund, but
once reserve funds are established, they may not be distributed to members (unless the
reserve fund is expressly set up for distribution purposes).

Norwegian cooperatives are subject to a specific tax treatment and a specific form of
supervision.

According to the national expert, the repeal by the government of the 15% deduction for
non-distributable reserves, after the EFTA surveillance authority communicated that this
measure was an illegal state aid, is seen as a legal obstacle in the country.

Poland

Poland has a general law on cooperatives and several special laws on specific types of
cooperatives (credit cooperatives and savings unions, cooperative banks, agriculture
producer groups, housing, social cooperatives). The general law is a traditional
cooperative law, strongly following the cooperative principles of regulation.

The law requires the constitution of a legal reserve fund, which is indivisible among
members during the existence of the coop
be derogated only by cooperatives formed of legal persons.

There is no specific tax treatment for cooperatives. Cooperatives are subject to a specific
form of revision.

According to the national expert, there are no major legal obstacles to the development of
cooperatives in the country. However, minor legal obstacles may include: the high
minimum number of founders (10); the absence of a specific regulation on accountancy,
as the currently applicable one is onerous, particularly for small cooperatives; the fone
member one votedrule, which may reduce capital investment in a cooperative.

Portugal

Portugal has a complete legal structure for the cooperative sector: the general regulation
on cooperatives may be found in the Cooperative Code; 12 special laws regulate the 12
different types of cooperatives defined in the Code. In addition, Portugal has one special
|l aw for cooper asgpecialdax dw fergoopestives, irdegrated by a special
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law on the collection of VAT applicable to agricultural cooperatives, and one regulation for
financial assistance to cooperatives (investment and creation of jobs). The cooperative
code is a clear and well-designed cooperative law, which strongly follows and applies the
consolidated cooperative principles, which moreover are mentioned in the definition of the
cooperative, together with the non-profit way of conduct, as compulsory for cooperatives.

There are compulsory reserve funds, which may not be distributed to members, not even
in the event of dissolution. As to the distribution of surplus, the law recognises the
distinction between dividends on paid-c api t al and patronage r
one voted rule may not be derogated (thi
Conversion is not permitted. The principle of disinterested distribution of residual assets in
the event of dissolution applies.

In accordance with the pertinent constitutional provision, cooperatives are awarded a
specific tax treatment. Only agricultural credit cooperatives are subject to a specific form of
cooperative revision.

The national expert indicates as legal obstacles to the development of cooperatives the
non-admissibility of non-user (investor) members and the impossibility to derogate from
the Aone member, one voteo rule in first

Romania

Romania has a well-designed and detailed general law on cooperatives and a special law
on agricultural cooperatives. Cooperative banks are regulated in banking law. ICA
principles are mentioned in the definition of the cooperative and incorporated into the
general law, which specifies that these principles are to be used for the interpretation and
application of said law.

The minimum number of members is five. A compulsory legal reserve is provided for by
the law. The distribution of dividends on paid-up capital is permitted. The democratic rule

efunds.
s is po

degr ee

fone member, one voteo i s manChlyg membgrs maypybepr i mary

managers and the cooperative may not be converted into other legal forms of business.
The principle of disinterested distribution of residual assets in the event of dissolution
applies.

Cooperatives are not awarded a specific tax treatment and are subject to a specific form of

control not conducted by representative organizations, but by a public body controlled by
the Ministry of Economy.
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According to the national expert, legal obstacles to the development of cooperatives relate
to the tax and ownership regimes. The imposition of a minimum income tax since 2009
has affected the activity of many small cooperatives, as the payments can amount to,
approximately, 500 Euros (for incomes between 0 and 12.000 Euros) to 10.000 Euros per
year. Due to the remainders left by the specific regulation of cooperatives during the
communist regime, currently, in many cases, cooperatives possess only the right to use
the land on which they carry out their activities or on which they have constructions, but
not the full property, which raises a number of problems for cooperatives.

Slovakia

In Slovakia, general rules on cooperatives may be found in the commercial code (8§ 221
ff.). There are no special laws on particular types of cooperatives.

The minimum number of members is five. The law provides for the establishment of a legal
reserve fund, which may not be distributed to members during the existence of the
cooperative. T h e A omle maybenbregated by coaperative statuies.
Only members of the cooperative may be appointed managers. There is no specific tax
treatment for cooperatives, nor a specific form of cooperative revision.

According to the national expert, there are no legal obstacles to the development of
Slovakian cooperatives.

Slovenia

Slovenia has a general law on cooperatives and no special laws on particular types of
cooperatives. The general law contains several innovative solutions, while still preserving
the specific identity of cooperatives.

Activity with non-members is allowed, but only to the extent to which it does not render
secondary the activity with members. The minimum number of members is three.
Cooperatives may admit investor-members and issue financial instruments. The law

requires the establishment of a reserve fund, which may not be distributed during the
existence of the cooperative. The distribution of the surplus to members according to their
activity with the cooperative is provided for
rule may be derogated, awarding more votes to members up to a certain extent.

According to the national expert, the main legal obstacle to the development of

cooperatives in Slovenia is represented by the fact that banking and insurance activities
are not permitted to cooperatives. Moreover, in general, cooperatives are perceived as a
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type of organisation only relevant in the sector of agriculture and forestry (the main
example for this i s 4¢autkoritiavar cosperatiye legi§latioRlgr i cul t ur e d

Spain

As regards cooperative law, Spain represents a unique case in Europe, as the
Autonomous Regions have exclusive competences in the area of cooperatives, which
leads to 14 autonomous laws on cooperatives thus far; autonomous laws only apply to
cooperatives which run their activity principally in their own territory. The general state
cooperative law 27/1999 only applies to cooperatives which run their activity in more than
one Autonomous Region, but in no one prevalently (and perhaps to the cooperatives of
Ceuta and Melilla). The state general cooperative law of 1999 contains specific rules on
particular types of cooperatives. Special laws on particular types of cooperatives do not
exist. The only exception is the Credit Cooperative Law, and certain rules about insurance
and haulier cooperatives that have been laid down in some general, but sectorial Spanish
laws. The state general cooperative law of 1999 is a complete, detailed and well-designed
cooperative law, strongly complying with ICA principles, which are mentioned in the
definition of the cooperative.

The law states that any legal economic activity can be organized and developed by a
cooperative. Restrictions exist with regard to the activity with non-members. Reserve funds
must be established and are not distributable, not even in the event of dissolution. The
fone member ruleonayee demgatdin certain cases, but in general, multiple
votes may be awarded to a member in proportion to her/his activity with the cooperative.
The law recognises the distinction between patronage refunds ( na me d Afcooperat.i

returnsd and dividends on paid-up capital, which are admitted only up to a certain extent.
Cooperatives are subject to a specific tax treatment and a specific form of supervision.

The national expert did not indicate any legal obstacles to the development of Spanish
cooperatives.

Sweden

According to the Swedish national expert, strictly speaking, Sweden has no specific
"cooperative law", i.e. a law that applies only to cooperatives (however defined), and the
t er m A c o o(tharghavelliestablished in the language) does not denote a particular
incorporation form/legal subject regulated by legislation. Nonetheless, it is possible to say

that virtually all cooperatives are regulated by one law, the law on economic associations
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(Ekonomiska foreningslagen, EFL SFS 1987:667, last amended 1 July 2009). Housing and
financial cooperatives are subject to special laws.

In effect, if one maintains that a law which only defines a cooperative according to the
identity principle, but fails to define its identity through mandatory rules, cannot be

considered a specific fAcooperative | awo, then Swedi st
general law considered in this research: see Denmark, Luxembourg, Netherlands) is not a
Acooperative | awo. I ndeed, al most all rel evant n

or left to cooperative statutes, including the democratic manner of organisation.
Swedish cooperatives do not enjoy any specific tax treatment or form of supervision.

The national expert did not indicate any legal obstacles to the development of Swedish
cooperatives.

United Kingdom

In the UK, a body wishing to function as a cooperative is free to use any legal form it

chooses. That includes registering under the Companies Act 2006 or the Limited Liability

Partnerships Act 2000 or operating as a partnership under the Partnership Act 1890,

subject to restrictionsoper atheedoseénoft hehemawer o f
company. However, the Industrial and Provident Societies Acts 1965 to 2003 (to be

renamed the Co-operative and Community Benefit Societies and Credit Unions Acts 1965

to 2010 when s 2 of the Co-operative and Community Benefit Societies Act 2010 is

brought into force) provide a legal structure specifically designed for cooperatives.

The Financial Services Authority (FSA) is responsible for industrial and provident society
registration i a function similar to that performed by the Registrar of Companies for
companies registered under the Companies Act 2006. Further information about the FSA
and its role as the registry for mutual societies can be found on its website at
http://www.fsa.gov.uk/ and in the information notes that it publishes on that site and in
print.

Section 1 of the IPSA 1965 lays down the conditions to be satisfied for a society to be
registered as an industrial and provident society. It must be a society for carrying on any
industry business or trade (including dealings of any description with land) whether
wholesale o r retail. It mu s t also show oO6to the sati
Aut horityd that ei t-opentvesoclety or i its lsusiness ts bemgorf i de co
is intended to be conducted for the benefit of the community. When section 1 of the Co-
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operative and Community Benefit Societies Act 2010 is brought into force it will be clear
that the registration is as one or other of those categories of society.

The FSA I nformation Notes set out how the FSAOQS
1965 will be exercis-epger aitRirewdssd raegqonr eodf aosoc
register as a co-operative to meet the following conditions:

Community of Interest iAit her e shoul d be a common economi c,
and/or interest amongst all members oftheco-oper at i ve o

Conduct of Businessi i The business wil/l be run for the mut.
that the benefit members obtain will stem principally from their participation in the

business. Participation may vary according to the nature of the business and may consist

of: buying from or selling to the society; using the services or amenities provided by it; or

supplying services to carry out its business. o
Controli AiContr ol of a society | ies wierhbguallylahd me mber s
should not be based, for example, on the amount of money each member has put into the

society. I n general, the principle of M@Aone memb:

society should generally be elected by the members who may also vote to remove them
from office. o

Interest on Share and Loan Capital T A Wher e part of the business <caj
property of the co-operative, members should receive only limited compensation (if any)

on any share or loan capital which they subscribe. Interest on share and loan capital must

not be more than a rate necessary to obtain and retain enough capital to run the
business. . ééé. . o0

Profitsi Al f the rules of the society allow profits t
amongst the members in line with those rules. Each member should receive an amount

that reflects the extent to which they have traded with the society or taken part in its
businessééé. . o

Restriction on Membershipi i Ther e shoul d normally beuldopen men
not be restricted artificially to increase the value of the rights and interests of current
members, but there may be grounds for restricting membership in certain circumstances
which do not offend co-operative principles. For example, the membership of a club might
be limited by the size of its premises or the membership of a self-build housing society by
the number of houses that could be built on a pa

Apart from the need to establish tdmaraadi se0i e

requirement on first registration, it is necessary that it continues to do so. The FSA has
power to cancel the registration of a society for failure to adhere to Section 1.
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When an application is made to register a co-operative, a copy of its rules is submitted to
the FSA. That copy is checked to ensure that the rules do not violate co-operative
principles so as to cast doubt ompwhaetherot hdhs
process is repeated whenever any application is made to register an amendment to the

societyds rules and until the amendment i's regi
ensures that very considerable freedom is permitted to co-operatives to organise

themselves as they choose, so | ongsiomseequirecde soci et
by Schedule 1 to the 1965 Act as amended and ar e
a bona fidecooper ati ve. The |l egislation does not pres:
constitution even in respect of matters such as governance, share capital, distribution of

surpl us, or membersd voting rights. The questio
societyds rules are to be permitted is al ways de

provisions are consistent with co-operative principles as applied by the FSA. However, the
use of model rules provided in advance by sponsoring organisations is encouraged by the
availability of a very substantially reduced registration fee if such rules are used.

As a result UK law is very liberal and, within the broad limit of what the regulator regards
as appropriate for a "bona fide co-operative", the rules (in civil law systems the "statutes")
of each co-operative are free to make whatever provision they choose. Hence, for
example, there is no legal requirement for any minimum level of share capital, or to build
reserves, no specific legal rule permitting only a one tier or a two tier system of
governance, and no generally applicable legal rule about trading with non-members or
whether board members need to be members. All of these matters are left to the founders
and members to decide providing the co-operative remains a bona fide co-operative in the
opinion of the FSA.

According to the national expert, strictly speaking, there are no legal obstacles to the
development of cooperatives in the UK. Yet, there are some administrative obstacles as
follows:

- the absence of a public body for the promotion of cooperatives: neither the registering
body for cooperatives (the FSA) nor the government department responsible for their legal
framework (HM Treasury) have any obligation or role in relation to the promotion of
cooperatives. This tends to leave the sector without promotion in comparison with
companies whose business structure is promoted and facilitated by the Department of
Business, Innovation and Skills;

- the registration system for cooperatives does not operate electronically. Searches have
to be carried out manually. This causes problems with credit rating and checks by those
with whom they do business. Companies are registered at the Companies Registry, which
operates electronically);
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- the registration fees to establish cooperatives are substantially higher than those
applicable to companies registered at Companies House: this is because of the cost of the
role of the FSA in checking the constitution to ensure that a cooperative meets the
requirements of the legislation as compared to the straightforward procedure involved in
ensuring that a company has complied with necessary formalities.

4. Cooperative law in Europe: Main features and general comparative
considerations

As regards the possible forms and models of a cooperative legislation from a comparative
perspective, the examination of the legislation in force in the countries involved in this
research has shown that:

i European countries do have a specific legislation on cooperatives; the only
exception is perhaps represented by Ireland, as the Industrial and Provident
Societies Act (the national law that, according to the Irish SCE law, should apply to
SCEs registered in Ireland) cannot be exactly considered a cooperative law;

i to be more precise, there are countries
tracko system, as substant i ahntorchovweyee faist i v e

to provide a precise cooperative identity to the subject matter it regulates, while the
presence of particular cooperative features is necessary to award cooperatives a
specific tax treatment (Belgium, Denmark; Netherlands, Sweden) or is required by
a public authority regulation for the registration of cooperatives (UK);

i as the comparative analysis shows (see paragraph 4.1. below and appendix 3 to
part | of this final study), in some countries (particularly in Belgium; Denmark;
Luxembourg; Netherlands; Sweden), matters surrounding the cooperative identity
are not regulated by mandatory rules (not even, in some cases, with regard to the
democratic principl e  ibotnbg defadt miles or,theyoanee
directly left to cooperative statutes;

U the majority of European countries have a general law on cooperatives, although in
some countries the general regulation of cooperatives is included in a more general
code, either the civil code (ltaly; Netherlands) or the commercial code (Czech
Republic; Slovakia), or the company code (Belgium); Portugal provides the only
example of a cooperative legislation based on a cooperative code;
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U there are countries where the general law is the only existent cooperative law
(Germany; Slovakia; Slovenia); others where, in addition to the general law, there
are other general laws on certain particular aspects, such as cooperative revision
or merger (Austria, Italy); yet others where besides the general law there are
special laws (or special rules) on particular types of cooperatives®;

U special laws (or rules) can be sector-based (depending on the nature of the good or
service provided by the cooperative: e.g., cooperative banks), purpose-based
(depending on the particular nature of the cooperative aim: e.g., social
cooperatives) or based on the particular nature of the relationship between the
cooperative and its members (e.g., worker cooperatives);

U while the existence of special laws is an ordinary phenomenon, there are countries
(France and, although to a minor extent, Portugal) where special laws occupy a
central position, for they are nhumerous and their content detailed, thus ending up
even prevailing over the general law in the regulation of the cooperative
phenomenon;

U cooperative legislation consisting of a national and many autonomous laws is
unigue to Spain;

i European cooperative legislation does not embody a form of legislation such as
that recently adopted in the Canadian province of Quebec, where general
cooperative rules and particular cooperative rules on specific types of cooperatives
co-exist in the same cooperative law text, which is a very interesting solution for
those countries which could be interested in adopting a new cooperative law or
reforming their current cooperative legislation, making it more complete or
practicable. Partial exceptions are represented by those general laws which include
specific rules on a specific type of cooperative (e.g., social cooperatives as in
France and Hungary; or agricultural and apartment cooperatives as in Latvia; see
also the Spanish general law in this regard).

With regard to the possible contents of a cooperative regulation from a comparative
perspective, the examination of the legislation in force in the countries involved in this
research has shown that:

It is important to underline that in almost all cases a relationship between the general law on cooperatives
and special laws on particular types of cooperatives is expressly established (by the general law or by the
special law) so that the general law also applies to particular types of cooperatives for what is not provided for
by the special law governing them.

It
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U there are both #Aliberalo and #Astricto
cooperative principles and consequently the freedom they award cooperative
statutes;

U there are partially different views of the cooperative phenomenon, according to the
different manners in which the financial aspect and the social aspect are combined
in a cooperative law:

0 in some cases, the financial aspect is predominant; therefore, the
cooperative may freely distribute profits in proportion to the paid-up capital;
devolve assets to members in case of dissolution; etc.; normally, in this
case, cooperatives are not subject to a specific tax treatment;

0 in other cases, the social aspect plays a more significant role and the
cooperative is obliged to take into account either interests other than those
of its actual members (the interests of its subsequent members, other
cooperatives, the overall cooperative movement, the community) or non-
financial interests of its members (e.g., their education); normally, in this
case, cooperatives are awarded a specific tax treatment and are subject to
a specific form of control (however, this is also provided for in legislation
following the first, above mentioned, view);

U there are traditional (e.g. Polish) and innovative laws (e.g. Italian, Norwegian) to the
extent to which they try to adapt traditional cooperative principles to specific
(mainly financial) needs of the cooperatives.

4.1. A comparative legislative table of relevant cooperative rules (and the
corresponding SCE Regulation provisions) in light of ICA principles and 193/2002
ILO Recommendation: in search of the common core of European cooperative law

In order to allow the comparison of national rules applying to cooperatives, also in light of
the possible choice of the country where setting up an SCE, as well as to find out whether
a common core is traceable and what it consists of, a comparative table of European
national legislation has been drafted and may be found in appendix 3 to part | of this final
study. The table compares cooperative rules of each country with corresponding rules of
the SCE R, in light of the ICA cooperative principles of legislation and 193/2002 ILO
Recommendation provisions®, according to the framework shown in table 8 below.

% As already explained above, 193/2002 ILO Recommendation embodies ICA cooperative principles and
takes the 1995 ICA Statement on the cooperative identity a step further, especially as it is an international
governmental instrument. The ILO Recommendation on the other hand draws much of its legitimacy, and
hence legal value, from the fact that it integrated the ICA Statement almost in toto into its text, subscribing thus
to a text which represents the opinion of some 800 million people. In addition, the ILO Recommendation 193
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Part I: Synthesis and comparative report

The analysis only covers the general cooperative laws (or equivalent) of each country.
Therefore, it is worth noting that different or additional rules to those indicated in the table
might be found in special laws on particular types of cooperatives.

Table 8. Comparative table of national cooperative leqislation

ICA PRINCIPLES
-193/2002 ILO
RECOMMENDATION

SCE REGULATION

NATIONAL LAW

1) Definition and aim

Cooperatives are
voluntary organisations,
open to all persons able
to use their services and
willing to accept the
responsibilities of
membership, without
gender, social, racial,
political or religious
discrimination (1% ICA
Principle: Voluntary and
Open Membership)

"Cooperative" means an
autonomous association
of persons united
voluntarily to meet their
common economic,
social and cultural needs
and aspirations through a
jointly owned and
democratically controlled
enterprise (193/2002 ILO
Rec., 1.2)

The satisfaction of
member sd nee
the development of their
economic and social
activities, in particular
through agreements to
supply goods or services
or to execute work; or by
promoting, in the manner
above mentioned, their
participation in economic
activities, in one or more
SCEs and/or national
cooperatives (art. 1, par.
3)

2) Economic activity
(restrictions)

It is recognised that
cooperatives operate in
all sectors of the
economy (193/2002 ILO
Rec., I.1)

No direct restrictions, but
national law provisions
apply (art. 8, par. 2)

3) Activity with non-
members (admissibility
and restrictions)

No provisions

Permitted only if allowed
by the statutes (art. 1,
par. 4)

No restrictions

4) Registration

Governments should
provide a supportive
policy and legal

fr amewor k ¢é
would: (a) establish an

W

Yes, in a register
designated by the
national law in
accordance with the law
applicable to public-

has a wider scope than the ICA Statement, giving guidance, if not more, in matters such as equal treatment,

taxation etc.
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5) Minimum number of No provisions, but see 2 companies or 5 natural
members "Cooperative" means an | persons (art. 2)
autonomous association
of persons (193/2002 ILO

7) Admission of new Cooperatives are Subject to approval by
members (rules on) voluntary organisations, administrators.

open to all persons able Candidates refused

to use their services and | membership may appeal
willing to accept the to the general meeting
responsibilities of (art. 14, par. 1)
membership, without
gender, social, racial,
political or religious
discrimination (1st ICA
Principle: Voluntary and
Open Membership)

8) Capital variability Cooperatives are Yes (art. 1, par. 2)
voluntary organisations,
open to all persons able
to use their services and
willing to accept the
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responsibilities of
membership (1st ICA
Principle: Voluntary and
Open Membership)

9) Minimum capital No provisions 30,000
requirement

11) Distribution of At least part of that Not permitted to the
reserves (admissibility capital is usually the withdrawing member (art.

coopmayes () Euricse Ckai
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and restrictions)

common property of the
cooperative ... Members
allocate surpluses for any
or all of the following
purposes: developing
their cooperative,
possibly by setting up
reserves, part of which at
least would be indivisible
(3rd ICA Principle:
Member Economic
Participation)

65, par. 3)

12) Distribution of
dividends on paid-up
capital (admissibility and
restrictions)

Members usually receive
limited compensation, if
any, on capital
subscribed as a condition
of membership (3rd ICA
Principle: Member
Economic Participation)

Yes, without limitations
(art. 67), if statutes do
not provide for the
payment of
under art. 66

o

13) Distinction
dividends/refunds and
distribution of refunds on
the basis, and in the
proportion to the activity

Members allocate
surpluses for any or all

of the following purposes:
... benefiting members in
proportion to their
transactions with the
cooperative (3rd ICA
Principle: Member
Economic Participation)

Dividends are not clearly
distinguished from
refunds. Art. 66 names
fidi vi dends o
firefundso in
art. 67, par. 2, 3" indent,
uses the ter
with regard to

fidi vi dendso.
of art. 66 prevail over
fireturnso of
statutes provide for the
payment of the former.

14) Voting rights

Cooperatives are
democratic organisations
controlled by their
members, who actively
participate in setting their
policies and making
decisions. Men and
women serving as
elected representatives
are accountable to the
membership. In primary
cooperatives members
have equal voting rights
(one member, one vote)
and cooperatives at other
levels are also organised
in a democratic manner
(2nd ICA Principle:
Democratic Member
Control)

One member, one vote
(art. 59, par. 1), but
statutes may provide for
some exceptions if
national law so permits
(art. 59, par. 2-4)

15) Sectorial or section
meetings (admissibility)

No provisions

Yes, where the SCE
undertakes different
activities or activities in
more than one territorial
unit, or has several
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establishments or more
than 500 members, if
permitted by the relevant
national legislation and
provided for by the
statutes (art. 63, par. 1)

16) Conversion into
another legal form of
company or entity
(admissibility)

No provisions

Only the hypothesis of
the conversion into a
national law cooperative
is envisaged (art. 76)

17) Management and
administrative
boards/organs: only
members eligible?

Cooperatives are
democratic organisations
controlled by their
members, who actively
participate in setting their
policies and making
decisions. Men and
women serving as
elected representatives
are accountable to the
membership (2nd ICA
Principle: Democratic
Member Control).
Cooperatives are
autonomous, self-help
organisations controlled
by their members (4th
ICA Principle: Autonomy
and Independence)

Governments should
provide a supportive
policy and legal
framewor k ¢é
would: (e) encourage the
development of
cooperatives as
autonomous and self-
managed enterprises
(193/2002 ILO Rec., 11.6)

W

Management organ: NO,
it depends on statutes
provision (art. 37, par. 4),
but as regards the
supervisory organ not
more than ¥ of the posts
available may be filled by
non-user members (art.
39, par. 3)

Administrative organ: not
more than ¥ of the posts
available may be filled by
non-user members (art.
42, par. 2)

18) Assets devolution in
case of dissolution

Members usually receive
limited compensation, if
any, on capital
subscribed as a condition
of membership (3rd ICA
Principle: Member
Economic Participation)

Disinterested distribution
of net assets or, where
permitted by national law,
in accordance with an
alternative arrangement
set out in the statutes
(art. 75)

19) Specific tax treatment
(main measures)

Cooperatives should be
treated in accordance
with national law and
practice and on terms no
less favourable than
those accorded to other
forms of enterprise and
social organization.
Governments should
introduce support

No (see recital No 16)
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measures, where
appropriate, for the
activities of cooperatives
that meet specific social
and public policy
outcomes, such as
employment promotion or
the development of
activities benefiting
disadvantaged groups or
regions. Such measures
could include, among
others and in so far as
possible, tax benefits,
loans, grants, access to
public works
programmes, and special
procurement provisions
(193/2002 ILO Rec.,

11.7.2)
20) Public and/or other Governments should National law provisions
forms of supervision provide a supportive apply (articles 5, par. 3;
(auditing), including policy and legal 8, par. 2; 71)
precautionary framewor k é w
supervision, specific for would: (c) provide for the
cooperatives and not adoption of measures for
merely financial (main the oversight of
objects) cooperatives, on terms

appropriate to their
nature and functions,
which respect their
autonomy, and are in
accordance with national
law and practice, and
which are no less
favourable than those
applicable to other forms
of enterprise and social
organization (193/2002
ILO Rec., 11.6)

Explanation of the table

The table above takes into account the definition of a cooperative and 19 other elements
of possible cooperative regulation, which directly or indirectly, also in light of the ICA
principles and 193/2002 ILO Recommendation, refer to the cooperative identity or
contribute to its definition, as explained below.

Some lines are marked as they relate to points in which the SCE Regulation refers to
national law by declaring it applicable to SCEs. Therefore the table (which may be found
completed with references to the 30 countries involved in this research in appendix 3, part
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| of this final study) permits not only a comparison of national cooperative laws from the
perspective of the most relevant points of cooperative regulation (those which contribute to
define cooperative identity), but also the verification of the incidence of SCE Regulation
references to national law on the cooperative identity of the SCE, taking into account that
30 national laws apply to it.

The importance of this analysis (and particularly the reference to ICA principles of
legislation and 193/2002 ILO Recommendation including them) clearly stems from the
words of the 2004 EC communication on the promotion of cooperative societies in Europe:
Al egi sl ator s s h o udodperdtivee ddiirdtiene whlues and princgples when
drafting new laws governing cooperatives. In this context however Member States are
required also to be sufficiently flexible in order to enable cooperatives to compete
effectively in their markets and on equal terms with other forms of enterprise. Cooperatives
do not need preferential treatment, but a legislation creating a more level playing field, in
the sense that they are allowed to act free from restrictions and obligations, which are
based on various national policy objectives, and to which are not however subject the
other forms of companies with which they compete in a modern market economy. Well-
drafted legislation can also help to overcome some of the restrictions inherent in the
cooperative form, such as lack of access to investment capital. For example, cooperatives
might be permitted to issue non-user investor shares which are tradable and interest
bearing, on the condition that the participation of such non-user shareholders be limited to
ensure that the cooperative nature of the companies is not jeopardised. The Commission
invites Member States to be guided, when drafting national regulations governing
cooperat i v e s ,defibityon, values ar@ cooperative p r i n c of {hé abaémentioned
Recommendation but also to be sufficiently flexible in order to meet the modern needs of
cooperativeso.

Item description and main comments on the results of the comparison

1) Definition and aim

The definition of a cooperative is expected to be that part of the cooperative regulation

which contains the key elements of a cooperative, including its aim, which is necessary in

order to distinguish it from other types of companies or legal forms. Although cooperative

specificities may also emerge from other elements of the regulation, the definition

assumes, therefore, a central role in the regulation of cooperatives.

The definition in the ICA principles does not directly focus on a cooperativeé specific

purpose, but on some elements of its structure and activity, namely, its open character and

the relationship between a cooperative and its members, which stems from the reference

to the Ause of serviceso and the nf®8ywagpftance of
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contrast, the definition in the ILO Recommendation indicates a specific purpose and an
organi sational el ement (the Ajointly owned and d
The comparative analysis reveals that there is no common definition of a cooperative, but
definitions in the relevant European laws focus on several different aspects related to the
purpose, the structure, and the activity (and sometimes to more than one of all these
aspects together). Principally, these aspects (which, as said, may co-exist in a definition)
are:
- the aim of pursuing economic, social, cultural or other needs of members through
an economic activity;
- the fact that members participate in the economic activity of the cooperative as
buyer s, suppliers, wor ker s, et c. , thus assunmn
and usensit(ii ¢grincipled);
- the variability of the share capital and/or members;
- open membership and the principle of non-discrimination in the admittance of new
members.

It is important to underline that, in many cases, European national cooperative laws

explici t1'y or implicitly refer to (| CAlaisfeddert per at i v ¢
in this respect). In some cases, however, they point out other relevant profiles of

cooperative identity, such as its democratic structure (e.g., Spain) or the not-for-profit aim

(e.g., Denmark and UK), that is, the fact that cooperatives do not distribute their surplus to

members according to the paid-up capital, but rather according to the contribution given by

members to the cooperative activity by transacting or working with the cooperative. This

reflects and brings into effect the identity principle (or double quality of cooperative

members).

2) Economic activity (restrictions)

The second item of the table regards an aspect which is not linked to the cooperative
identity. The objective is to verify whether European countries allow a cooperative to
undertake any economic activity or whether there are barriers in comparison to other types
of companies. Therefore, this item aims to show cooperative-specific restrictions to
economic activity, in other words, restrictions that only apply to cooperatives due to the
very fact of being cooperatives.

The comparative analysis reveals that in most countries there are no such barriers, and
therefore cooperatives operate on an equal footing with other companies. In addition, in
some laws, it is opportunely stated that cooperatives may freely engage in any economic
activity (see France, Portugal, Spain). The Portuguese cooperative code is emblematic in
this respect, whenitstat es t hat fi C o reele exerdise ang sconamacyactivity
éit cannot be prohibited, restricted or condi ti
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exercise of activities that can be developed by private companies or other entities of the
same nature, as well as by any other legal persons governed by private law with hon-profit
ai m ( ar t This gerfectlg @3ponds to the preoccupation which emerges from an ILO

Recommendation stating, A | t is recognised that <coopheratives

economyo (193/2002 | LO Rec., I . 1)
However, in some countries, barriers do exist, in particular relating to banking, finance and
insurance activities®’.

3) Activity with non-members (admissibility and restrictions)

This item relates indirectly to the idea that a cooperative is an organisation aiming to act
with its members as purchasers (of the services and goods provided by the cooperative:
consumer cooperatives, cooperative banks, etc.), sellers (of services and goods used by
the cooperative for its economic activity: professional cooperatives, agricultural
cooperatives, etc.) or workers (worker cooperatives). Thus, one must ask whether the law
addresses and protects this cooperative profile by excluding or (more probably) restricting
the activity of the cooperative with non-members (which means: selling to, purchasing
from, and employing non-members).

This el ement (which is clearly an aspect
members, as referred to above) is envisaged by the SCE Regulation, which declares that
activity with non-members is permitted only if allowed by SCE statutes, without
establishing, however, a limit for this.

The comparative analysis shows that this aspect is not often considered by legislators,
probably because, if on the one hand limiting the activity with non-members would
reinforce cooperative identity, on the other hand the activity with non-members is
necessary for cooperatives and is difficult to determine ex ante the extent to which it may
be allowed to cooperatives. When the aspect is considered, its treatment is similar to that
provided for by the SCE Regulation, i.e., activity with non-members is permitted only if
allowed by statutes. Moreover, some laws restrict this possibility with general formulas,
e.g., providing that activity with non-members may not be nor become predominant over
activity with members.

Sometimes this profile assumes a central role in cooperative regulation, as in Italy, where
itisrequired inordertodefinea cooper ati wmat asl 0inadenditiop for its

eligibility for a specific tax treatment ( not awarded to cooperatives

mu t u.aAls@ n other countries, this is an essential element under tax law (see, for
example, Denmark).

" However, it must be pointed out that in certain cases, although banking and insurance are prohibited to

of

cooperatives, Acredit uni onso and Amutual so, whi ch

(respectively) banking and insurance activities, are permitted.
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4) Registration

This item aims to verify whether there is a specific register for cooperatives in European
countries or whether cooperatives are registered in the same register as other companies.
This is a profile which affects cooperative visibility even though, in this respect, a specific
code or section for cooperatives within the general register of companies or enterprises
could in theory serve the same purpose.

In around 2/3 of countries there is no specific register for cooperatives and cooperatives
are registered in a general register (legal entities/companies/commercial/trade/business
register).

5) Minimum number of members

While other companies may be set up by, and operate with, two people (or even only one),
cooperatives, being Aflassociations o f the pdefinitol nirs dhe (LG
Recommendation), are supposed to consist of an appropriate minimum number of
members. In the SCE Regulation this appropriate minimum number is 5 natural persons or
legal entities, while 2 legal entities are sufficient to establish a secondary cooperative in
the form of an SCE.

The comparative analysis shows that the ordinary minimum number of members in
European national laws ranges from two to seven. Sometimes this is consistently higher
(ten in Poland, 12 in Cyprus, 15 in Iceland and Greek civil cooperatives), whereas
sometimes it is not even indicated by the law (which means that, implicitly, two people are
sufficient; see, for example, Austria).

It is worth noting that there is a legislative trend toward the reduction of this minimum
number (see, for example, Germany and Italy).

6) Investor-members (admissibility)

Due to the specific purpose of cooperatives to engage in transactions with members, so
that members are i u seember so0 i n t he seask, @amdenot ¢orrémiureenate
the capital provided by members except to a limited extent, the question arises whether a
cooperative may admit members interested only in the remuneration of the capital
conferred and not in exchanging with the cooperatives or working with it.

This point is relevant for cooperative identity (in a similar way as the preceding point on the
activity with non-members), for the remuneration of capital is the purpose of (capitalistic)
investor-owned companies. However, if on the one hand the exclusion of investor-
members in cooperatives could in theory be essential for cooperative identity or contribute
to reinforce it, on the other hand cooperatives, as all other enterprises, need risk capital for
their economic activity; cooperatives, even more than other enterprises, due to the limited
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function of capital (see also items 12-14 below), may face a problem of finance shortage,
which means that an equilibrium must be found between the two exigencies, as the SCE
Regulation sought to do. In particular, if investor-members in cooperatives are admitted,
this equilibrium should ensure that a cooperative is not controlled by investor-members
instead of user-members.

The comparative analysis reveals that this point, although important, is not generally dealt
with by relevant cooperative laws. Where it is, so that investor-members are admitted,
which happens normally on c ptmedawprovaes bariers t@
avoid investor-members from ending up controlling the cooperative (restrictions in the
number of investor-members, as in Hungary, or in their total votes in each general
meeting, as for example in Italy). This is, as stated above, a condition for cooperative
identity preservation (see 4™ ICA principle). Only a few national laws explicitly prohibit
investor-members in cooperatives.

It is worth mentioning that, in this respect, the SCE Regulation has had a significant impact
on cooperative legislation (as the cases of Germany, Italy and Slovenia show®).

7) and 8) - Admission of New Members (rules on), and Capital Variability,
respectively

These items of the table regard two correlated profiles, both linked to the definition of a

statut e

cooperative under the 1 | CA principle and the concept of C

organisation therein. This is also one of the profiles of the cooperative identity directly
connected with the social function of the cooperative, as an organisation producing
positive externalities, that is, benefiting not only its members, but the community as well. In

fact,oncethecooperati ve is fAopend to new admi ssi

may take advantage of the goods and services or jobs it aims to provide to members (one
may also note how this issue is also related to the aspect mentioned above of cooperative
activity with non-members).

The rules on the variability of capital in cooperatives (as opposed to the fixed capital in
other companies) and on the admission of new members serve the purpose of making a

ons, a

cooperative fiopeno to people wishing to benefit.

Variability of capital i as the basic technical instrument for openness i may be considered
a common rule in European cooperative law: both the SCE Regulation and national
cooperative laws provide for it (only Danish and Swedish general laws do not explicitly
regulate this point). Moreover, as said, in certain cases, cooperative laws include capital
variability in the very definition of a cooperative (another point is how the rule on capital
variability is combined with that on the minimum capital: see below).

The issue of regulation of new admissions is more complex. In fact, people wishing to
become members could not be awarded by the law a subjective right to become members,

%8 But see also UK in table 14, chapter 3, Part | of this Final Study.

cooppRaTives (7)) Euricse kai



Study on the implementation of the Regulation 1435/2003 on the Statute for European Cooperative Society

for it would affect the cooperative freedom of enterprise, managerial strategies, and finally
risk its survival. Therefore, the issue ought to be handled with prudence, by protecting (in
compliance with the identity of a cooperative, as defined by the 1* ICA principle) the
legitimate interest of third parties to become members and simultaneously respecting the
autonomy of a cooperative as an economic player. The SCE Regulation provides a
solution which seems to be appropriate and is followed by several national cooperative
laws (e.g., Bulgaria, Greece, Latvia, among many others). Other cooperative laws provide
weaker rules in this respect or simply leave cooperative statutes the freedom to regulate
this aspect (e.g., Belgium, France, Luxembourg, Slovakia), which is questionable from a
cooperative identity preservation point of view.

Interesting wordings in this respect may be found in the UK regulation, where it is stated

ontheonehandt hat member ship fishould not be restri

ct e

of the rights and interamsdsomftlter ot mampleneamber b

the membership of a club might be limited by the size of its premises, or the membership
of a self-build housing society by the number of houses that could be built on a particular
s i tiretbhe Norwegian general law, where it is stated that refusal of admission requires

ir easonabl andmthe Roliskd geeral law,whi ch prohi bits Arefusal

race, citizenship, religion, politicso.
9) Minimum capital requirement

As regards the minimum capital requirement, the SCE Regulation contradicts European
national cooperative laws, which, with some exceptions, do not impose such requirements
on cooperatives, or when they do so, they either leave statutes the power to determine it
or do not provide for a very significant minimum amount (thi s i s around
average; and 1 8 , 5 GtGhe highest as in Belgium for limited liability cooperatives and in
France)™.

The minimum capital requirement in cooperatives, which are not investor-driven
enterprises, plays the limited role of ensuring and protecting creditors. However, this
function is questioned by some legal and economic scholars even with regard to public-
limited liability companies, arguing that creditors do not rely on equity, but rather on other
elements when they decide to finance a company. In particular, cooperative reliability
before investors may be more enhanced by indivisible reserves and the not-for-profit aim
than the minimum capital itself.

The minimum capital requirement, if existent as it is in the SCE Regulation, needs to be
combined with capital variability in cooperatives: when the minimum capital requirement
applies, variability operates only with regard to the capital exceeding the minimum amount

5 Cooperative bank laws provide for a higher amount, but this is due to the banking sector general regulation
and not to the cooperative form of enterprise in itself.
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required, as art. 3, par. 4, SCE Regulation, demonstrates. This means that the minimum
capital is also considered a fixed capital.

The aspect of the minimum capital also has implications for that of reserves, as pointed
out below.

10) and 11) - Allocation of the surplus and in particular allocation of the surplus to
compulsory legal reserve funds, and Distribution of reserves (admissibility and
restrictions), respectively

The specific purpose of these items is to learn more about the legal treatment of
cooperative reserve funds in European cooperative law, which is a crucial point for
cooperative regulation under many aspects, including creditor protection (especially where
the law does not provide for a minimum capital) and the social function of cooperatives
(given that a particular use of these funds might be required by the law to the benefit of
non-members, such as other cooperatives, the cooperative movement, the community,
etc.).
More precisely, attention in the table is given to the regulation of compulsory legal reserve
funds, in order to find out whether or not cooperative laws provide for the establishment of
a compulsory reserve fund, and in the affirmative, how and to what extent this reserve fund
is formed and augmented.
Attention is also given to the subject of distribution of reserves in order to find out whether
or not compulsory (and also voluntary) reserve funds are distributable to members during
the existence of the cooperative and in the event of dissolution (on this point, see item 18).
It must be noted in this regard that both ICA principles and the ILO recommendation on the
one hand, and the SCE Regulation on the other, deal with, and provide for, indivisible
reserves.
The table reveals the existence of diverse regulations on this matter, as there are:
- laws which do not oblige a cooperative to set up a reserve fund, simply leaving the
matter to statutes;
- laws which provide for the constitution of a compulsory reserve fund but allow its
distribution to members;
- laws which provide for the constitution of a compulsory reserve fund and prohibit its
distribution to members, even in the case of member withdrawal;
- laws which provide for the constitution of a compulsory reserve fund and prohibit its
distribution to members, even in the case of cooperative dissolution;
- laws which provide for the constitution of more than one compulsory reserve fund
with different purposes.
One fundamental point regards how and to what extent compulsory reserve funds must be
augmented through the destination of part of annual surplus. The percentages of annual
surplus to be destined to the compulsory reserve funds vary among countries (from 5% to
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50%). A distinction must be drawn between those laws which set a limit to the
accumulation of reserves (almost all the laws) and those laws (such as the lItalian) which
do not. In the former, the role of reserves may be weaker, for normally the limit is
determined as a percentage on the capital, and in cooperatives normally there is no
minimum capital and capital is variable.

12) and 13) - Distribution of dividends on paid-up capital (admissibility and
restrictions), and Distinction dividends/refunds and distribution of refunds on the
basis, and in proportion to the activity, rispectively

These two items deal with a central issue of cooperative regulation, and a key element for
cooperative identity and its distinction from capitalistic (investor-owned) enterprises - that
of surplus distribution to members and the distinction between dividends and refunds.

The normal way of surplus distribution to members in capitalistic enterprises is to award an
amount which finds its justification in the conferment of the capital by the member and is
proportioned to the capital conferred.

In cooperatives, which are not investor-driven, but user-driven enterprises, it is expected
that surplus is distributed according to a different model, that of refunds (or ftooperative
returnsoor fpatronage refundsd. In this case, the distribution of the surplus to members is
justified by member participation (as purchaser, seller, worker) in the economic activity of
the cooperative and should be proportioned to the quantity and/or quality of such
participation. Hence, different from capitalistic (investor-driven) enterprises, the capital
held by members does not play a function in this regard, as the allocation of surplus to
members does not aim to remunerate the capital provided by members, but rather their
participation in the economic activity as users or contractual counterparts of their
cooperative (mutual exchanges).

Given this, the point is whether cooperative laws recognise the distinction between
dividends and refunds, whether and to what extent they allow the distribution of dividends,
whether and how they favour the distribution of refunds instead of dividends by obliging
the cooperative to distribute the former instead of the latter and/or by fixing a limit to the
remuneration of the capital (i.e., the distribution of dividends according to the capital held).
The comparative analysis reveals that, like in the SCE Regulation, in many countries the
distinction is not clearly drawn and there are still laws which neither oblige the cooperative
to distribute refunds instead of dividends (leaving the matter to statutes: e.g., Austria,
Germany), nor indicate a threshold for dividend distribution and moreover consider the
remuneration of the capital held as a default rule for surplus distribution (e.g., Romania).
There are of course important exceptions ( s e e, for exampl e, the regu
mutual cooperatj).veso in Italian | aw

It is worth noting that in some countries (e.g., Germany) surplus distribution by way of
refund, though not compulsory under substantial cooperative law, is relevant under tax
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law, as a condition for eligibility to the specific tax treatment for cooperatives (because it
can be deducted from the taxable income of a cooperative, provided certain conditions are
met).

14) Voting rights

The rul e fAone me mihiehris oneoah the nvaim tare Gsignificant points of
cooperative regulation 7 is followed by almost all the countries considered in this research,
as the legislative table shows (the only exception is Ireland).

However, only in a few cases is the rule mandatory and may never be derogated (e.g., in
Bulgaria, Cyprus).

In fact, in most cases, this point is regulated by a default rule, which means that
cooperative statutes may derogate from it. However, in this regard, two situations occur:
some cooperative laws do not put limits to statutes, which means that derogation is free
(e.g., in Luxembourg, Netherlands); while other cooperative laws permit only particular
derogations (e.g., in secondary cooperatives, in agricultural cooperatives, in favour of
investor-members, etc.) and within specific limits, which are determined so as to avoid a
single member (or category of members) ending up controlling the cooperative.

It is also important to observe that there are cases (e.g., Greek law on rural cooperatives,
Norway) where more votes may be awarded to a member in proportion to the volume of
activity with the cooperative, which is a criterion for awarding more votes perfectly
consistent with the particular aim of a cooperative as discussed above. In this regard, it is
also worth mentioning that in the UK regulation it is expressly stated that voting power may
not be based on capital contribution by members.

15) Sectorial or section meetings (admissibility)

The democratic principle of organisation which applies to cooperatives needs to be
adapted to the concrete characteristics of a cooperative. In some cases, indirect
democracy through representatives may be a proper solution to the problems of the
member disinterest (which sometimes has rational grounds) in exercising her/his right of
control of the cooperative.

The table shows under this item whether and when sectorial or section meetings are
allowed by European cooperative laws.

16) Conversion into another legal form of company or entity (admissibility)
In the 2004 EC communication on the promotion of cooperative societies in Europe, it is

stated: i Me mber St at es easufficiene prateotionr ta goepgratiteo pr ovi ¢
assets by ensuring that in case of take-over bids and of the consequent conversion of a
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cooperative to the form of a public company limited by shares the wishes of members and
the objectives of the cooperative arerespe ct ed 0 .

The table seeks to verify whether cooperative laws permit the conversion of a cooperative
into another legal form of company, as well as whether they contain restrictions to, and/or
conditions for, such conversion, which should aim to avoid a conversion resulting in
appropriation by members of resources accumulated by the cooperative for other
purposes protected by the law.

17) Management and administrative boards/organs: only members eligible?

Control by members and self-management are principles of cooperative regulation which
can and should be enacted in different ways, by taking into account the concrete
characteristics of a cooperative, for example its size.

In this item, attention is only given to whether there is a restriction in the formation of the
management and administrative organs, namely, whether only the members of the
cooperative are eligible to these organs.

There is not a uniform solution. In some countries, the point is not dealt with by the law, or
left to statutes, or there is no prohibition, whereas in some other countries, only members
may be nominated administrators. An intermediate solution is offered by Italian law, which
provides that the majority of administrators must be members of the cooperative.

18) Assets devolution in case of dissolution

In the 2004 EC communication on the promotion of cooperative societies in Europe, it is

stated: it he Commi ssi on encourages Me mber

cooperatives upon dissolution or conversion should be distributed according to the
cooperative principle o;f thatd id itcs sagp teither ets tothed
cooperatives, where members can participate, or to cooperative organisations pursuing
similar or general interest objectives. Such assets are often built up over generations, and
remain collectively oiwmdthde objettives afrttmse édopeatives.d
However, it should be possible to provide for the assets of a cooperative to be distributed
to its members upon dissolution, in well examined cases. Member States are encouraged
to provide sufficient protection to cooperative assets by ensuring that in case of take-over
bids and of the consequent conversion of a cooperative to the form of a public company
limited by shares the wishes of members and the objectives of the cooperative are
respectedo.

The comparative analysis shows that the principle of disinterested distribution is generally
not enacted by European cooperative laws (which permits distribution of residual net
assets to members, sometimes even in proportion to the capital held) or is left to
cooperative statutes. There are, however, some relevant exceptions where the principle of
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Part I: Synthesis and comparative report

disinterested distribution applies to residual net assets, only subtracted the capital paid-up
by members (see Cyprus, France, Italy, Malta, Portugal, Romania, Spain).

The existing relationship between this issue and the not-for-profit aim of cooperatives must
be pointed out: the former is a sort of condition for, and a consequence of, the latter,
because the non-disinterested distribution, especially in the case it takes place according
to the capital held by members, may be considered a sort of ex post distribution of profits.
The two aspects would need, therefore, to be considered jointly in an appropriate legal
framework regarding cooperatives.

19) Specific tax treatment (main measures)

In the 2004 EC communication on the promotion of cooperative societies in Europe, it is

stated: isome Member States (such as Bhel gi um,

restrictions inherent in the specific nature of cooperative capital merit specific tax
treatment: for example, the fact that cooperatives 6 s hares are not |
widely available for purchase, results almost in the impossibility to realise a capital gain;
the fact that shares are repaid at their par value (they have no speculative value) and any
yield (dividend) is normally limited may dissuade new memberships. In addition it is to be
mentioned that cooperatives are often subject to strict requirements in respect of
allocations to reserves. Specific tax treatment may be welcomed, but in all aspects of the
regulation of cooperatives, the principle should be observed that any protection or benefits
afforded to a particular type of entity should be proportionate to any legal constraints,
social added value or limitations inherent in that form and should not lead to unfair
competition. In addition any other granted 6 a d v a n shauidenat permit the undesirable
use of the cooperative form by non bona fide cooperatives as a means of escaping
appropriate disclosure and corporate governance requirements. The Commission invites
Member States when considering appropriate and proportionate tax treatment for equity
capital and reserves of cooperatives, to take good care that such provisions do not create
anticompetitiive situationso

The table shows whether cooperatives are subject to a specific tax treatment and, if so,
indicates the main measures which it consists of.

It is important to observe that in some cases national tax laws require cooperatives to have
some additional features not requested by substantial cooperative law for the existence of
a cooperative (e.g., Belgium, Denmark) or limit the specific treatment to some types of
cooperatives individuated by their characteristics (ltaly) or the sector of the economy in
which they operate (e.g., agriculture, social, etc.).

As to the specific measures applying this specific treatment, some of them are clearly and
closely related to the specific nature of cooperatives (such as, for example, that according
to which the surplus stemming from the activity with members is not regarded as profit for
tax purposes, or that according to which the surplus allocated to a legal non divisible
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reserve fund is not or is only partially taxable). Specific tax measures like those indicated
above not only are consistent with the cooperative nature, but also encourage a
cooperative to act according to its nature.

20) Public and/or other forms of supervision (auditing), including precautionary
supervision, specific for cooperatives and not merely financial (main objects)

The table reveals that in some countries cooperatives are subject to a specific form of
compulsory supervision, sometimesnamedi cooper atno e revisio
Cooperative revision is not always justified by the fact that the cooperative is subject to a
specific tax treatment (as it is in Belgium), for it has a wider scope and mainly concentrates
on the cooperative nature of supervised cooperatives (there are examples where revision
is provided for even though cooperatives do not enjoy a specific tax treatment: see
Poland). Moreover, in some countries (e.g., ltaly and Poland), the law expressly
recognises that cooperative revision is aimed not only toward auditing cooperatives, but
also assisting, adivising and supporting them.

Revision is performed in some cases by the state or other public bodies, while in other
cases by cooperative federations, i.e., representative organisations of the cooperative
movement recognised by the state; in some cases (see Austria and Germany)
cooperatives are obliged to become members of one of these organisations (compulsory
membership); in other cases (see lItaly), there is no such requirement and cooperatives
that are not members of any federation are revised by the state.

It is worth noting that compulsory cooperative revisions by federations is provided for in
countries where the cooperative movement is solidly-established and well-developed
(France, Germany, Italy, Spain, above all).

5. Legal obstacles

Table 9 below summarises the legal obstacles to the development of cooperatives, as
reported by national experts in relation to each country involved in this research.
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Table 9. Legal obstacles to the development of cooperatives

Country Legal obstacles

AUSTRIA Minor problems are represented by fees for the compulsory membership in
auditing cooperative associations, and the impossibility for cooperatives, whose
aim is social, t o as s u mewhithiweuldiallova themitot a I
benefit of a specific tax treatment

BELGIUM The fact that SCEs are not allowed to assume SFS (société a finalité sociale:
company with social purpose) legal status

BULGARIA Cooperatives may not perform banking, financial and reinsurance activities. The
particular regime of lands which limits the formation of an SCE by merger and the
transfer of SCE registered office

CYPRUS No legal obstacles

CZECH REP. No legal obstacles

DENMARK No legal obstacles, but the absence of a specific legislation does not promote this
legal structure, particularly within specific sectors, such as social inclusion and
labour integration

ESTONIA Mi ni mum capital requirement, which is
lower than that which applies to other companies

FINLAND Taxation of capital income paid to owners which is less favourable for cooperatives
than for limited liability companies

FRANCE The complexity of French cooperative legislation and the key role played by special
laws may hamper further development of French cooperatives, and also have
negative effects on the use of the SCE form

GERMANY No legal obstacles

GREECE Legal limit to capitalisation of civil cooperatives and cooperative banks due to the
restriction on investor-members and optional shares; legal status of employees in
rural cooperatives; tax law on civil cooperatives which results in a double taxation;
the law on social cooperatives is rather narrow; the law on housing cooperatives is
rather strict and deviates from cooperative principles; cooperative banks are not
allowed to act with non-members

HUNGARY no legal obstacles, but the obscurity of EU legislation on worker participation is
seen, at times, as a stumbling block

ICELAND Cooperatives are not permitted to run financial lending activities

IRELAND The absence of a specific legislation on cooperatives has broadly facilitated
cooperatives but places an unfair burden on cooperatives in terms of regulatory
compliance and could place cooperatives at a competitive disadvantage when
individuals are selecting a corporate form

ITALY No legal obstacles

LATVIA No legal obstacles

LIECHTENSTEIN No legal obstacles

LITHUANIA No legal obstacles

LUXEMBOURG The absence of provisions regulating cooperatives in compliance with cooperative
principles of legislation may be seen as a legal obstacle

MALTA No legal obstacles

NETHERLANDS The inadequacy of the current specific tax treatment of cooperatives and the lack
of specific consideration under antitrust law may be considered legal obstacles to
the development of cooperatives

NORWAY The repeal by the government of the 15% deduction for non-distributable reserves,

after the EFTA surveillance authority communicated that this measure was an
illegal state aid, is seen as a legal obstacle in the country
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POLAND

The following may be considered minor legal obstacles: the high minimum number
of founders (10); the absence of a specific regulation on accountancy, as the
currently applicable one is onerous, particularly for small cooperatives; the one
member one vote rule, which may reduce capital investment in a cooperative

PORTUGAL

Non-admissibility of non-user (investor) members and the impossibility to derogate
from the Aone member, one voteo rule

ROMANIA

The imposition of a minimum income tax since 2009 has affected the activity of
many small cooperatives, as the payments can amount to approximately 500
Euros (for incomes between 0 and 12.000 Euros) to 10.000 Euros per year. Due to
the remainders left by the specific regulation of cooperatives during the communist
regime, currently, in many cases, cooperatives possess only the right to use the
land on which they carry out their activities or on which they have constructions,
but not the full property, which raises a number of problems for cooperatives

SLOVAKIA

No legal obstacles

SLOVENIA

Banking and insurance activities are not permitted to cooperatives. Moreover,
cooperatives are perceived as a type of organisation only relevant in the sector of
agricul t ure and forestry (the main exampl
authority over cooperative legislation)

SPAIN

No legal obstacles

SWEDEN

No legal obstacles

UNITED KINGDOM

According to the national expert, strictly speaking, there are no legal obstacles to
the development of cooperatives in the UK. Yet, there are some administrative
obstacles as follows:

- the absence of a public body for the promotion of cooperatives;

- the registration system for cooperatives, which does not operate electronically as
the companies register does;

- the registration fees to establish cooperatives, which are substantially higher than
those applicable to companies registered at Companies House
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CHAPTER 3

ANALYSIS OF THE DEGREE OF SUCCESS OF THE SCE
REGULATION

SuMMARY: 1. Introduction. i 2. Inventory of SCEs and related information [Table 10. Existing SCEs (as of
8.5.2010)]. i 3. Methodology used for stakeholder consultation [Table 11 and figure 2. Consulted
stakeholders]. i 4. Factors with potential positive (persuasive) effect [Table 12 and figure 3. Factors with
potential positive (persuasive) effect]. i 5. Factors with potential negative (dissuasive) effect [Table 13 and
figure 4. Factors with potential negative (dissuasive) effect]. i 6. The impact of the SCE Regulation on
national cooperative legislation [Table 14. Impact of the SCE R on national cooperative legislation].

1. Introduction

In accordance with the contract with the European Commission, this research was
expected to provide information on the number of SCEs created, in order to reach some
conclusions on the success of the SCE Regulation. Furthermore, said contract provided
t hat Afon the basis of the information c
organisations and/or individual cooperatives), the study shall analyse and identify how the
different provisions of the SCE Regulation can or have affected the decisions of
companies and/or natural persons to uptake or not of the SCE form, including an analysis

ofthelegalandeconomi ¢ considerations involvedo.

Accordingly, the analysis of the degree of success of the SCE Regulation will be
conducted by taking into account these three elements:

U the number of existing SCEs (par. 2);

i the results of the stakeholder consultation procedure as regards factors with
potential dissuasive effect and with persuasive effect (par. 4 and 5);

U the impact of the SCE Regulation on national cooperative laws (par. 6).
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2. Inventory of SCEs and related information
Table 10 below shows the number of SCEs established by country as of 8 May 2010. The

third column indicates existing branches. The table in appendix 4, part | of this final study,
presents the most relevant data concerning the existing SCEs.

Table 10. Existing SCESs (as of 8.5.2010)

Country Number of SCEs Branches

AUSTRIA

BELGIUM

BULGARIA

CYPRUS

CZECH REP

DENMARK

ESTONIA

FINLAND 1 branch of an Italian SCE

FRANCE 1 branch of an Italian SCE?

GERMANY

GREECE

HUNGARY

ICELAND

IRELAND

ITALY

LATVIA

LIECHTENSTEIN

LITHUANIA

LUXEMBOURG

MALTA 1 branch of an Italian SCE

NETHERLANDS

NORWAY

POLAND

PORTUGAL

ROMANIA

SLOVAKIA

SLOVENIA

SPAIN 1 branch of an Italian SCE

SWEDEN

UK

:OI—‘I—‘OOOOOOOHOOOHOU‘IOOI\)OI—‘OOOOOOOI\)O

TOTAL NUMBER OF SCEs

Information on the number of existing SCEs was obtained by national experts from the

registers indicated in table 5 in chapter 1 above. This number has been matched with the

information from the OJEU (see art. 13 SCE Regulation). In the OJEU some SCEs (two

out of 17) do not show up at all; eightappear under the ASEO0 | abel; a
AEEI GO | abel ; only f our under t he ifSCEO | abel
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European societies is a point other researchers have already raised while investigating SE
Regulation implementation®. This is an issue that needs particular attention, also in terms
of a specific recommendation to the Commission.

17 SCEs have been created as of 8 May 2010. Italy is the country with more registered
SCEs, which is consistent with the fact that Italy is a country where cooperatives are well
developed and promoted by the state pursuant to the constitutional provision of art. 45.
The absence of a national implementation law has not discouraged people to set up an
SCE in ltaly. Slovakia ranks second with three registered SCEs. Belgium and Hungary
follow. In 21 countries (19 MSs and 1 EEA country) no SCEs have been established.

Planning SCEs

We also know of an additional seven entities which are planning to incorporate under the
SCE Regulation. According to our information, these planning SCEs will be established as
follows: two in Belgium (Copernic, Rep Agency), two in Germany (Netfutura, ABG), one in
Greece (European Credit cooperative of non privileged citizens), one in Hungary (Ha-Mi),
and one in Luxembourg (Logement, habitat, études et développement coopératif).

Information on existing SCEs

We could not obtain any information about two Slovak SCEs, which, however, were both
set up very recently (April 2010). Other available information has been provided in
accordance with the contract with the EC, and are shown in appendix 4 to part | of this
final study. Missing information is due to the fact that either the concerned SCEs are newly
established, which makes some points of the table not applicable, or that SCEs refused to
provide requested information to national experts.

Formation

As to the 14 SCEs on which there are available data in this regard, all of them have been
formed ex novo (or ex nihilo) in accordance with the first, second and third indents of art.
2, par. 1, SCE R, that is,
- (a) Aby five or more natur al persons
- (b)) fAby five or more natur al persons
law of a Member State, resident in, or governed by the law of at least two different
Me mber St ateso;

% see Eidenmiiller, Engert, Hornuf, Incorporating under European Law: The Societas Europaea as a Vehicle
for Legal Arbitrage, in 10 European Business Organisation Review 1 ff. (2009).
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- (¢c) Aby companies and firms ... and other

law formed under the law of a Member State which are governed by the law of at
least two different Member States.

To be more precise, six SCEs have been formed in accordance with (a) above; another six
in accordance with (b) above; and yet another two in accordance with (c) above. The
method of formation of three SCEs is still not known.

Formation via merger or conversion did not take place.

One SCE was registered in 2006; five were registered in 2008; seven in 2009; four in 2010
(until 8.5.2010).

Number and nature of founders

As to the 13 SCEs for which there are available data in this regard, the number of founders
is 165, which means that the presumable minimum total number of SCE founders ranges
from 176 to 185 (assuming the minimum number of founders in the four SCEs on which
pertinent information is not available).

99 out of 165 known members are natural persons. A few public bodies are founders of
SCEs.

Employees

As to the 12 SCEs for which there are available data in this regard, the known total
number of employees is 32. These people are prevalently employed by two SCEs (one
has 13 employees, the other 10). Six SCEs have only one or two employees. Four
declared that they do not have any employees.

Comments

Almost four years after the SCE Regulation went into effect, there are still a limited number
of SCEs established, although a few other entities are planning to incorporate as SCEs.

However, it could be considered quite normal that a new regulation, especially one as
complex as the SCE Regulation, would need a few years before becoming really
operative. Some interviewees also expressed this view, believing that the non-use (or
limited use) of the SCE structure in their country was mainly due to the need to learn more
about this European regulation before taking advantage of it. Indeed, this is more or less
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what happened for the SE Regulation: in the first three years of its application, only
around 60 SEs were established.

Comparing established SCEs and SEs, the difference in the number is apparently
significant: 17 vs. 596, i.e., 2.85/100 in proportion. The substance, however, may be
different.

On the website of the European Trade Union Institute (ETUI) the number of existing SEs
and their qualification are freely available®. As said, there are 596 existing SEs as of 29
June 2010, divided as follows: 286 U F O, 75 nAshel f o, 83 empty,
According to the qualification system used by ETUI to classify existing SEs:

U a Anormal 6 SE is an SE with operations

an fiemptyo SE is an SE with operations,

i a 0 s hEeis &nd'off he shelf" company, one which has not been set up for a
specific purpose but that is available and generally can be bought by anyone who
wants it. Some specialist companies offer shelf companies to businesses so that
they can set up in a business very quickly. These SEs have neither operations nor
employees;

and

and
but

i a AUFOO SE i s operating. Al t hough S 0me

commercial register and the Supplement of the Official Journal, no information on
number of employees or agreement on involvement of employees is available.

If one applies these categories of classification to existing SCEs, the result is that:
-AUFOO0 SCEsumbeptuwa at the moment (al though
because they have been set up recently: in April 2010, as said);

- There would be fourA Empt yo SCEs;

-ANor mal 06 SCEs Would number

Therefore, comparing again the number of SCEs and SEs, but with limited regard to
Anor mal 0 SCEs and S/& 452, i.4.,7.83/100anspropottioni Consideting
that the SE Regulation came into force on 8 October 2004, that is, almost two years before
the SCE Regulation came into force, and that in general the number of existing public
limited-liability companies is certainly higher than the number of existing cooperatives in
Europe, the conclusion is that either both Regulations have failed or that the SCE
Regulation has not completely failed. It appears to be too early to make a determination.

What is pointed out above does not mean, of course, that the reasons for the small
number of existing SCEs shall not be investigated. This was the objective pursued through

® See www.worker-participation.eu.
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the stakeholder consultation, the process and results of which are described in the next
paragraphs.

3. Methodology used for stakeholder consultation

Our analysis of the degree of success of the SCE Regulation, directed toward identifying
the factors with dissuasive effects and those with persuasive effects in the creation of an
SCE, involved the consultation of cooperative stakeholders.

Our main empirical methodology consisted in the administration of 136 in-depth
questionnaires to 151 interviewees from 26 European countries®. Table 11 and figure 2
below show the number, provenience and nature of consulted stakeholders.

%2 Eour national experts (Luxembourg, Norway, Poland, Slovakia), though asked, did not conduct interviews.
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Provenience/nature of consulted stakeholders

Country

SCEs

Coops

Coop
representative
organisations

Universities/
coop
research
institutes

Independent
advisors

Public
adminis
trations

Various

Austria

Belgium

Bulgaria

Cyprus

Czech Rep.

RININ(F

Denmark

Estonia

Finland

France

Germany

Greece

NI SIS NI EN

Hungary

Iceland

10

Ireland

Italy

Latvia

N|h_|W|F

Liechtenstein

Lithuania

Malta

Netherlands

Portugal

Romania

[ Y

Slovenia

Spain

[EnY

=Y
NI R RN

Sweden

N

United
Kingdom

= = = N [
www|Ga|sEN R R|lw~NoBR|la|RE|w|la|s|w(w|o|o] s

TOT

151

11

47

66

13
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Fig. 2. Consulted stakeholders

Provenience/ nature of consulted stakeholders
m SCEs

1%

m Coops

m Coop representative
organisations

H Universities/coop research
institutes
M Indipendent advisors

W Public administrations

W Various

The questionnaire combined 15 closed and open ended questions, askingr espondent s 6
level of knowledge about the SCE legislation, its weaknesses and strengths, and the

likelihood and/or reason why people would join the SCE structure (see section 2 of the
guestionnaire in annex 2 to this final study). All questionnaires were administered in the
countryodés |l anguage.

The purpose of the questionnaire was to obtain the sufficient data to allow us to confirm or
disconfirm the reasons why the SCE Regulation has not largely been used by cooperative
entrepreneurs, including: the costs of setting up, the minimum capital requirement, the
complexity of the SCE Regulation, the fact that the SCE Regulation does not take into
account aspects relevant to cross-border cooperation, the absence of a specific tax
treatment, and the worker participation regime. These specific hypotheses on the potential
reasons why the SCE Regulation might be failing are those that the European Commission
requested us to test. The questionnaire met this requirement and also looked to explore if
there was any other motivation (other than legal or fiscal) expressed by people to explain
why so few SCEs have been established since the SCE Regulation has been issued. We
gave respondents the option of providing multiple responses.
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In terms of data collection we followed a mixed collection method. Some interviews were
conducted by phone, while others were conducted by email and another share of
questionnaires administered face-to-face. Regarding the interview, some of them involved
only one interviewee, while others involved two or more patrticipants (this is the reason why
we indicated 151 respondents and only 136 returned questionnaires). Interviewees were
selected based on their cognitive and practical involvement in the SCE and cooperative
subject (e.g., country representatives of cooperative organizations and federations,
cooperative advisors, public officers knowledgeable of cooperatives, reference persons of
established SCEs). All of the interviewees occupy a high rank in their respective
organisation.

This method of qualitative interviewing (in-depth interviewing) was applied given its
powerful capacity to draw views, experiences, expectations and evaluations from people
directly involved in the phenomenon under study. Applied to the cooperative world, in-
depth interviewing is particularly adequate given that cooperatives are usually inspired by
subjective criteria (e.g. democratic principles, non-economic values, normative
expectations) which are pieces of information better identified and assessed if fully
expressed by those who experience them.

The data collected were then translated into English and analysed, based on the answers
given by the 151 interviewees who replied either individually or in groups. The analysis
consisted in a within and across countries comparison of answers in order to identify
patterns of similarities and/or differences observed in the points that people refer to as
strengths and weaknesses of the SCE Regulation. All answers were pooled together and
later categorised in groups synthesising the conceptual motivations that could positively or
negatively affect the formation of SCEs.

4. Factors with potential positive (persuasive) effect

The analysis of factors with a persuasive effect was conducted only by considering the
answers provided by 11 stakeholders (and contained in 11 returned questionnaires) from
registered SCEs or a registered branch of an SCE. This choice was made since it makes
the results of this analysis more reliable and certainly less speculative than those
regarding the factors with a potential dissuasive effect, even though, of course, the sample
is not very significant, given the exiguous number of existing SCEs.

Furthermore, in accordance witht he Commi ssi onb6s <contractual

four hypotheses in the questionnaire and proposed them to respondents:
- the value of the European image
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- the simplified management structure

- the possibility to transfer the registered office

- the method of setting up

Two of them (simplified management structure and method of setting up) were not

selected by any of the respondents.

However, interviewees were left free to provide reasons other than those suggested in the

guestionnaire.

Table 12 and figure 3 below indicate those mentioned by respondents as factors with
potential positive (persuasive) effect. Marked lines regard the possible factors suggested

in the questionnaire.

Table 12. Factors with potential positive (persuasive) effect

FACTORS WITH A POTENTIAL PERSUASIVE EFFECT

ANSWERS OF11 INTERVIEWED PEOPLE
(11 returned questionnaires)
Multiple answers possible

national law

Value of the European image 10
Democratic and other (patronage refunds) cooperative | 5
principles of organisation

Cross-border nature of the business project or membership 4
Possibility of transfer of the registered office 2
SCE form is more attractive for members from different | 2
countries

Availability of a governance system, which is not available in | 1

Fig. 3. Factors with potential positive (persuasive) effect

|
Value ofthe Eurcopean image

Democratic and other (patronage refunds)
cooperative principles oforganisation

Cross-bordernature ofthe business projector
membership

SCE formis more attractive for members from
differentcountries

Possibility oftransfer ofthe registered office

Availability ofa governance system, which isnot
available in national law
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Moreover, most SCEs highlighted the existence of a real cross-border exigency or at least
aspiration to cross-border expansion as a reason to incorporate under the SCE
Regulation.

The hope for European Commission special consideration and support, in light of the
European form of the enterprise, was highlighted by one interviewed SCE. But this can be
considered as a particular aspect of the value of the European image of this legal form of
enterprise.

The choice of the country where the SCE is located mainly depends on the nationality of
the people or cooperatives promoting the foundation of the SCE and the common
language (as pointed out by the Hungarian SCE; but it also stems from the observation of
the membership of the other SCEs). The adequacy of national legislation and the
existence of a well-structured national cooperative movement were only mentioned by
some respondents as a motivating factor for deciding where to locate the SCE.

What comments does this outcome allow us to express?

First of all, it is worth noting that, as already said above, the number of existing SCEs is
low and 11 interviews might not be considered a significant sample.

The value of the European image (that i s
most persuasive factor, although it can explain the general choice for a European legal
form of enterprise but not in particular for the cooperative legal form among the European
legal forms available (SE, SCE, EEIG).

The cross-border nature of the business or of the membership is another relevant factor:
aspects other than legal, therefore, are also considered in the decision to set up an SCE.

The fact that many respondents mentioned the democratic principle of organisation (which,
moreover, was a factor not suggested in the questionnaire) is significant in many aspects.
This shows that the SCE is not an European form which is exploited for economic reasons,
but a legal form of which people take advantage in order to pursue an economic project
using principles and values which are typical of the cooperative form of business as
opposed to the capitalistic form. In comparison,the r el evant n u mbdeas
support this argument. This impression seems also to be demonstrated by the fact that no
choice of the country (and forum shopping) has been made by the existing SCEs (although
it is well known that Italy, which has the highest number of SCEs, has a specific tax
treatment for cooperatives, in line with art. 45 of the Italian Constitution), as well as by the
cooperative background or legal nature of the founders.

cooppRaTives (7)) Euricse kai
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Moreover, as regards the simplified management structure (one-tier structure), one could
point out that, even though not mentioned by respondents as a persuading element for the
choice to set up an SCE, it is concretely adopted by at least five SCEs. Thus, the role
concretely played by this factor warrants more investigation.

The limited relevance of the possibility to transfer the registered office as a persuasive
factor for setting up an SCE is to a certain extent consistent with the most recent ECJ
case-law on the transfer of the head office of a company set up under an M'S drstional
law®. However, one must point out that this ruling still does not make free transfer of a
nati onal | aw ¢ o mp a admésble rwhichimakesehre SOE Redulftiorcséll
advantageous on this point.

5. Factors with potential negative (dissuasive) effect
Table 13 and figure 4 below indicate those mentioned by respondents as factors with a

potential negative (dissuasive) effect. Marked lines regard the possible factors suggested
in the questionnaire.

Tab. 13. Factors with potential negative (dissuasive) effect

FACTORS WITH A POTENTIAL DISSUASIVE EFFECT ANSWERS OF 151
INTERVIEWED PEOPLE
(136 returned questionnaires)
Multiple answers possible
Lack of cognitive awareness 69
Complexity of the SCE R. 61
References to national legislation 51
Lack of need 36
Small scale of cooperative operations and limited cross-border 36
activities of national cooperatives
Absence of a specific tax regime 35
Minimum capital requirement 34
Various 32
Worker participation regime (considered as a cost) 29
Costs of setting up 25
Lack of benefits 13
The fact that the SCE regulation does not take into account 12
aspects relevant for cross-border cooperation
Lack of public support 11
Concern about i crpanisat i on 0 6

%3 See ECJ, 16.12.2008 (C-210/06), Cartesio.
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Fig. 4. Factors with potential negative (dissuasive) effect

Lack of cognitive awareness was not a specific hypothesis in the questionnaire, but was
pointed out by the majority of interviewees as a negative factor. In this item we also
included the answer inod to the question
answer was not followed by answers given to other questions in the questionnaire.

Interviewees advanced other hypotheses not provided in the questionnaire. Lack of need
of the SCE structure and the small scale of cooperative operations are hypotheses
formulated by interviews, which gives more value to the high rank occupied by these
factors.

The answer Al ack of needod includes di «lethes e
most common are: the possibility to incorporate under national cooperative law; the ECJ
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